
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by LriOOQlC 



|EM|D5TANr9RDj? 

UNIVERSITV 



^tlBRARV 




THE GIFT OP 



tK-^>c>^ vx.^\&.\ ...\cis\.x>.. ...S^ 




Digitized by LriOOQlC 



Digitized by LriOOQlC 



Digitized by LjOOQIC 



Digitized by LriOOQlC 



Digitized by LriOOQlC 



Proceedings 



FIRST ANNUAL MEETING 



Kentucky State Bar Association 



LEXINGTON, KENTUCKY, 

JULY 2 and 3, J902. 



LOUISVI LLB 

COURIER-JOURNAi JOB PRINTING CO. 
1^02 



Digitized by L:iOOQIC 



Copies of the proceedings of the 
organization meeting may be had 
upon application. Extra copies of 
this volume may be had upon pay- 
ment of one dollar to the Secretary. 



LmAHYOFni 

lELMB STAMFORD, JB., UMUnUMff 

LAW DEPARWEHT. 



Digitized by VjOOQ IC 



OFFICERS I902-I903. 

PRESIDENT: 
C. U. MCELROY, BOWLING GREEN. 

VICE PRESIDENTS: 

JAMES CAMPBELL Paducah 

J. M. GALLOWAY Bowling Green 

JOHN S. KELLEY Bardstown 

F. P. STRAUS Louisville 

D. L. THORNTON Versailles 

S. D. ROUSE Covington 

LEWIS APPERSON Mt. Sterling 

TREASURER : 

T. KENNEDY HELM, LOUISVILLE. 
Louisville Trust Building. 

SECRETARY: 

BERNARD FLEXNER, LOUISVILLE. 
Kentuclcy Title Building. 



OFFICERS {901-1902. 

PRESIDENT : 
W. H. MACKOY, COVINGTON. 

VICE PRESIDENTS: 

JAMES CAMPBELL Paducah 

J. S. WORTHAM Leitchfield 

L W. TWYMAN . Hodgenville 

E. J. MCDERMOTT Louisville 

D. L. THORNTON Versailles 

JAMES C. WRIGHT Newport 

THOMAS BROWN Catlettsburg 

TREASURER : 

T. KENNEDY HELM, LOUISVILLE, 
Louisville Trust Building:. 

SECRETARY: 

BERNARD FLEXNER, LOUISVILLE. 
Kentucky Title Bulldinir. 



1,5^10 



Digitized by LriOOQlC 



LIST OF COasnTTEES 

t902-t903. 



Executive Committee. 

W. H. MACKOY Covington 

WALKER C HALL Covington 

LEWIS McQUOWN Bowling Green 

MALCOLM YEAMAN Hendereon 

W. O. HARRIS Louisville 

R. A. THORNTON Lexington 

And the President, Treasurer and Secretary ex officio. 

Gmmiittee on Membenhip* 

E. L. Mcdonald, chairman, LoulsvlUe. 

J. M. YEAMAN Henderson 

C\ W. METCALF Pinevllle 

W. O. DAVIS Versailles 

H. P. TAYLOR . Hartford 

JOE McCARROLL HopklnsvUle 

HUGH P. COOPER Ubanon 

Gmmiittee on Law Reform* 
JOHN B. BASKIN, Chairman. Louisville. 

JOHN D. CARROLL New Castle 

FRANK M. TRACY Covington 

EDW. M. HINES Franlcfort 

JOHN R. ALLEN Uxington 

ARTHUR M. RUTLEDGE Louisville 

J. S. WORTHAM Uitchfield 

Gnmnittee on Legal Edtscatioa and Adoklnioa to tfie Bar« 
E. J. McDERMOTT, Chairman. Louisville. 

HELM BRUCE Louisville 

JOHN M. GALLOWAY Bowling Green 

E. S. JOUETT Winchester 

GEORGE R. HUNT Lexington 

PROCTOR K. MALIN Ashland 

W. W. STEPHENSON Harrodsburg 

Gimmittee on Grievances. 
SAM*L M. WILSON. CHAIRMAN. Lexington. 

CHAPEZE WATHEN Owensboro 

R. W. MILLER Richmond 

W. M. REED Paducah 

D. L. PENDLETON Winchester 

L. C WILLIS Shelbyville 

FRANK W. MORANCY Uuisvilie 

Committee on Necrology* 
C. B. SEYMOUR. Chairman. Louisville. 

JOHN P. McCartney Flemlngsburg 

BERNARD FLEXNER. Secretary Louisville 

Special Committee on Preservatioa of Records of Court of Appeals. 
J. S. PIRTLE. Chairman. Louisville. 

D. W. LINDSEY Frankfort 

J. R. MORTON Lexington 

E. M. DICKSON Paris 

HARRY B. MACKOY Covington 



Digitized by LriOOQlC 



PROCEEDINGS. 



The First Annual Meeting of the Kentucky State Bar Associa- 
tion convened at the Court House, in Lexington, Ky., at 2 o'clock 
p. m., July 2, 1902. 

The meeting was called to order by the President, Mr. W. H. 
Mackoy. 

This President : The Lexington Bar desires to welcome the 
members of the Kentucky State Bar Association through Judge 
Parker. I take pleasure in introducing Judge Parker to the mem- 
bers of the Association. 

JUDGE PARKER'S ADDRESS. 

Judge Parker : The honorable distinction of welcoming you 
to this city has been assigned to me. 

The duty thus imposed upon me is a pleasant one, even though 
its performance should be imperfect. It is much to be thought 
worthy of such a gracious duty. 

Everywhere the lawyer is recognized as a potent factor in so- 
ciety. Invested with large power, trusted implicitly with the 
management of the most important affairs of others, his advice ac- 
cepted as a guide to do and a defense in doing, the lawyer becomes 
a great power for good or for evil. 

With some startling exceptions, this power has been in the 
past generally exerted in the interest of the rights of man. As a 
rule, in times of social agitation, in the times of political excite- 
ment — in times when others had lost their reason, the lawyer has 
stood for conservatism, for justice, for reason. The great systems 
of jurisprudence of the world are his handiwork, and the lawyer . 
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is the architect of our system, the greatest system of human gov- 
ernment ever evolved from the brain of man. 

We Kentucky lawyers are the children of a glorious heritage. 
In what clime have grown a greater race than the lawyers of Ken- 
tucky's past? You will pardon me for saying that her lawyers 
were worthy of her other classes. Men whom dishonor touched 
not nor shame. The proudest boast of this modest city — 2l small 
part of Kentucky — is the rich and cherished memories of her 
great lawyers. Within the limits of the foundation of this build- 
ing met in forensic debate, Henry Clay, the Breckinridges, the 
Wickliffes, the Woolleys, the Marshalls, the Kinkeads, the Buck- 
ners, Bledsoe, Robertson, Hunt, Beck, Huston, Harrison, John- 
son, Menifee, and a host of others. They sleep in yon burial 
ground, but their names and memories are ours forever. 

You come to us, as I understand the object of your Associa- 
tion, as the organized representative of a great profession. You 
come as men charged with the duty of fostering and maintaining 
the high standard of ability and integrity that has characterized 
the Kentucky lawyers of the past. You come in the interest of 
truth, of honesty, and of justice. You could not take upon your- 
selves a higher mission. If we would keep our profession up to 
its present standard, if we would preserve intact that high 
reputation enjoyed and merited by the Kentucky Bar, we must 
be ever watchful. The weed will find an abiding place in any 
garden if he who tends the garden be a sluggard — ^nay, as the bad, 
by some unknown law of nature, is hardier than the good, the 
weed destroys the flower, if vigilance be long relaxed. 

I congratulate you, gentlemen, in your laudable undertaking. 
A volunteer band in the cause, you have assumed the custody of 
the honor of our profession, and you should guard that honor as 
faithfully as you would guard your own. May He, who guided 
the Hebrews of old in their keeping of His Covenant, be your 
leader and director, and may He inspire you with courage and 
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endow you with wisdom that you may worthily discharge the 
honorable task you have assumed. 

Proud of our glory in the pist, we should not forget that our 
pride must become our shame if we prove ourselves unworthy 
descendants of those now dead, who have done so much to make 
our profession great. You are the nucleus of a great power. In 
these days of progress, with an increase in population, wealth and 
business transactions, abuses will creep into the practice of the 
profession of law, unless someone takes upon himself the duty 
of prevention. You have assumed that duty. Your organization 
is an assumption of that responsibility. Your union is a guaran- 
tee of that strength which union alone can give. In combating 
wrong, in correcting evil, you will use that power fairly, but fear- 
lessly. You can — I know you will — ^so exercise that power that 
to practice our profession in this state will not be possible to one 
who is wanting in fidelity to his clients' cause, or in truth or hon- 
esty in his intercourse with any one. 

On this historic ground, which is a connecting link between 
the present and the past, I welcome you to-day. 

In this place, which witnessed so many of their brilliant 
achievements, we seem to be in the presence of the honored dead. 
They look down upon us from these walls. There is Hunt, and 
Johnson, there. Here is Thomas. Yonder is Huston, as he ap- 
peared in life, the very master of wit, of eloquence and of logic. 
There are Wickliffe and Woolley ; there Shelby — ^and yonder, the 
soldier, statesman and lawyer, the masterful Breckinridge. Men- 
ifee, that youthful prodigy, whose matchless eloquence was the 
wonder of the land, looks calmly into the face of the mighty Clay ; 
and Harrison — the spotless — ^he whose moral nature was without 
flaw or blemish, is face to face with his friend, William T. Barry. 
A goodly company ! None better among the living or the dead 1 
And as they mutely look down upon us to-day, may we not draw 
inspiratioii from them, and imbibe the principles which guided 
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them in their lofty career? It may be that their spirits are with us 
now. If it be so, they wish us well in all that is good. 

And now, gentlemen, in the name of the people of this county 
and city — in the name of the Fayette County Bar, I bid you wel- 
come, and wish you God speed in the work before you. 

The Pri^sidenT: It did not require the assurance of Judge 
Parker to make us feel that we should be welcome to the city of 
Lexington. Many of us knew personally the hospitality of its 
citizens ; we knew also, that, as a matter of heredity, it was im- 
possible for them to be otherwise than hospitable, and we felt that 
we should make no mistake in selecting this city as the place of 
meeting of the Association. 

There was another reason why we desired to hold, in Lexing- 
ton, what is really the first annual meeting of this Association, for 
the one at I^uisville, last November, was merely for the purpose 
of organization. This city is rich in the traditions of our profes- 
sion ; it was an early capital of the state of Kentucky ; for genera- 
tion after generation, since its first settlement, it has been the 
home of able and distinguished lawyers, and it was the seat, at one 
time, of a school from which young men went forth, year after 
year, to adorn and dignify the bar of this state, and to add to its 
renown. 

And now, upon this occasion, it is made my duty, by your 
rules, to open your proceedings with an address. 

THE PRESIDENTS ADDRESS. 

Gentlemen of the Kentucky State Bar Association : 

Since your rules are silent as to the character of the address, it 
has seemed to me to be proper and in accordance with a custom 
which has obtained somewhat in such cases, to review the work 
of the Association since we last met, to consider briefly the 
changes which have been made in the law and to suggest such 
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matters as may come within the scope of the organization and con- 
tribute to its usefulness. 

The Association was formed within a few weeks of the meet- 
ing of the last session of the General Assembly. 

It was not possible, therefore, that it could exert the influence 
of an older organization with a larger membership. Your com- 
mittees, recognizing this fact, determined to confine their atten- 
tion to two measures, the one a bill in regard to admissions to the 
bar, and the other, a bill to provide for the use upon appeals of 
printed abstracts of records. 

Those who followed the course of legislation in the last ses- 
sion of the General Assembly, know that neither of the bills be- 
came law. 

It is not my purpose to follow further the history of those bills, 
nor to anticipate the reports which your committees will make in 
that regard. 

There was an attempted measure of reform' in a bill relating 
to admissions to the bar, which did become a law, but it falls far 
short of the necessities of the case. The passage of the act re- 
ferred to was the direct result, however, of the agitation of the 
question by this Association, its members and committees, and is a 
hopeful sign. It indicates an awakened public sentiment, which, 
with further discussion, will enable this Association to succeed in 
its purpose of increasing the time of preparatory training for and 
of elevating the standard of admission to the bar. 

With regard to the bill for the use upon appeals of printed ab- 
stracts of records, it is the opinion of good lawyers, members of 
this Association, that the Court of Appeals, by rule, can provide 
for much that it was attempted to accomplish in the Legislature. 
The Court of Appeals will hardly, however, take the responsibility 
of action, and it will be the duty of this Association, during the 
time that will intervene before another session of the General 
Assembly, to awaken public interest in favor of the measure by 
pointing out the advantages that will result from its adoption. 
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It will not only facilitate the disposition of cases, by weeding 
out much useless and irrelevant matter, but one of its marked 
benefits will be to enable every judge to examine the record of 
each case and not take^the facts contained in it at second hand. 

The reputation of the Supreme Court of the United States, 
and the weight accorded to its opinions, is due largely to the care- 
ful examination that each case receives from every member of that 
court, and the thorough consideration and discussion by the en- 
tire body of every point involved. 

Such a method it would be impossible for the judges of the 
Court of Appeals to adopt at the present time when only one copy 
of the record is furnished to a court composed of seven judges. 

Another advantage, greater than any other, from the use of 
printed abstracts of records, would be, that the time would be 
reached soon when oral arguments could be heard in every case 
in which counsel desired to make them. 

The Committee on Grievances of the Association will present 
to you for consideration a carefully prepared Code of Legal 
Ethics, similar in most respects to, yet differing in some from 
those which have been adopted by the Associations of several 
states. 

There has been an encouraging increase in the membership of 
the Association since its organization. Its active members then 
numbered one hundred and forty-seven, while they now number 
two hundred and eighty. 

The provision of our Constitution, that, "No member of the 
bar residing in a county where there is a Bar Association shall 
become a member of this Association, unless he shall also be a 
member of the local Association," has operated to keep several 
reputable lawyers from becoming members. 

As this Association is an original, and not a representative 
body, and is able to protect itself against unworthy members, it is 
believed by your Executive Committee, who have had an oppor- 
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tunity to observe the operation of the constitutional provision now 
in force, that membership in the State Association should not be 
made to depend upon membership in a local Association, and, tO' 
carry out their views, an amendment to the constitution in regard 
to the qualification and election of members will be presented ta 
you for such action as you may choose to take. 

As a method to enable the Association to learn readily the 
names and addresses of a large proportion of the lawyers in the 
state so as to communicate readily with them, if the occasion should 
require, the advisability of suggesting to the Court of Appeals the 
adoption of a rule requiring the names and addresses of members 
of the bar practicing in that court to be enrolled by the clerk of the 
court in a registry kept for that purpose is worth considering. 

The act passed by the legislature at its last session in regard ta 
admissions to the bar, which makes it the duty of the clerk of every 
court of record in this state to keep a roster of all the attomeys-at- 
law at any time practicing law in such court, in which roster he 
shall record the name of each member of the bar of his court, and 
also each lawyer practicing therein, is broad enough in its terms 
to include the clerk of the Court of Appeals, although, from the 
context, it may be doubted whether it was intended to apply to 
him. A liberal construction of that act, however, would enable 
the Court of Appeals to enforce it by an appropriate rule. 

The preservation of the records of the Court of Appeals was 
deemed of sufficient importance, at the last meeting of this Asso- 
ciation, to require the appointment of a Special Committee to take 
that matter under consideration. The chairman of that commit- 
tee, early in the last session of the General Assembly, visited 
Frankfort, and conferred with the judges of the Court of Appeals 
in regard to the subject entrusted to his committee. At that time 
it seemed probable that an appropriation toward the building of 
a state capitol would be made. The old question of capitol re- 
moval, however, which has not been laid to rest by the necessity^ 
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which now exists, of amending the Constitution before a removal 
can be made, was again revived and prevented action on the part 
of the General Assembly. 

The importance of taking steps looking to the preservation of 
the Court of Appeals' records is an existing necessity, as much so 
as it was a year ago. It is not probable, however, that anything 
can be done in the absence of a legislative appropriation. It may 
be that the present capitol, with its records and muniments of title, 
will have to share the fate of those that preceded it, before public 
opinion will require, at the hands of the legislators of the state, 
the erection of a building which will comport with the dignity, and 
the past history of Kentucky, and in which not only the records 
of the Court of Appeals will be safe from destruction by fire, but 
in which may also be gathered and cared for appropriately all that 
can now be found relating in any way to the history of the state 
and its people. Much that was of great value has already been 
destroyed and can never be replaced. 

In another century the annals of to-day and of the excit- 
ing times through which the state has passed during the last 
few years will be of as much interest to the careful student of his- 
tory and to the philosophical investigator of peculiar phases of 
human thought and action, as now are the Kentucky and Virginia 
resolutions of more than a century ago, the Spanish Conspiracy, 
with its intrigues, in which prominent citizens of the state were 
involved, or the acrimonious struggle, lasting for several years, 
between the Old Court and the New Court parties, and its tragical 
incidents. 

The work of building a new capitol, therefore, in which may 
be safely kept everything that will throw light upon the history of 
the state, and the struggle of its people, sometimes half blind, to- 
ward a higher and better civilization, can not be begun too socmi. 

The citizens of Frankfort desire simply to make the capital per- 
manent at that place ; they are considering the useful rather than 
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the aesthetic. Their material interests, which would be largely 
ruined by a change of the seat of government, will not permit them 
to discuss the character of the building to be erected nor a change 
of site to one of the neighboring hills. 

This Bar Association could render no greater service to Ken- 
tucky, than to awaken a public sentiment in favor of the erection 
of a capitol, which, if built at Frankfort, should be erected, not 
down in the valley, upon the present site, but upon the summit of 
one of the near hills, and which shall, architecturally, be worthy 
of the state, and the views from which shall be an inspiration to 
Kentucky's statesmen, as Monticello, with its outlook over green 
pastures, red plow lands, the meanders of the Rivanna, and its 
view of the Blue Ridge in the distance, was to Jefferson. 

When we remember that the Constitution of the United States 
was the outcome of a local effort to regulate trade between Vir- 
ginia and Maryland, would it not be advisable to consider the pro- 
priety of making the Committee on Preservation of Court of 
Appeals' Records, one of the regular committees of the Associa- 
tion, and charge it, that, like a good judge, it extend its jurisdic- 
tion ? 

This Association, through its Committee on Law Reform, ap- 
proved of a bill prepared by the Covington Bar Association 
amending Section 2247 of the Kentucky Statutes, in regard to the 
manner of selecting grand and petit jurors. The bill required 
the members of both grand and petit juries to be drawn from the 
wheel until the required number had been obtained, with the pro- 
viso as to each, that if the number of vacancies to be supplied did 
not exceed three, the judge might, in his discretion, direct the 
sheriff to summon bystanders to fill the vacancies. It provided 
for the filling of vacancies, during the term, by drawing from the 
wheel,unless the number of vacancies did not exceed three, when 
they could be filled with bystanders, or unless the panel had been ^ 
exhausted by challenge, after the case had been called for trials 
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in which case jurors could be suppUed from the wheel, or from 
bystanders. It also required the drawing from the wheel to be 
made in open court, made service upon the regular panel by a 
juror for the term, or until he was excused, service as a by- 
stander within twelve months, and the absence of the name of a 
juror from the assessor's book last returned before the placing of 
the names in the wheel, grounds of challenge for cause. 

The object of the bill was to eliminate as far as possible the 
professional juror, and to make the chance of employment in that 
capacity so small as to induce gentlemen who have been serving 
their country in that way to seek other occupation. 

It was reported upon favorably by the committees of both 
houses of the General Assembly and passed the Senate. It 
reached the House of Representatives too late, however, to be 
taken up in the regular order, and the Committee on Rules of that 
body did not, for some reason, which they believed to be sufficient, 
permit it to be taken up out of its order. 

Having spoken of the questions to which this Association has 
directed its attention and which may all be classified as unfinished 
business, that should be continued in the hands of the commit- 
tees having them in charge, it would be a departure from the 
character of a president's address if I did not refer to the acts of 
the last General Assembly. 

The utility of a review of the newly enacted laws is not very 
apparent, however, and I know that I shall have your grateful 
thanks if I speak of them briefly. 

It was the rule of a learned old lawyer, whom I knew, before 
he went to the final assizes, not to read an act of the legislature 
critically until he was called upon to apply it to a given state of 
facts, as otherwise he might be led to form an opinion in regard to 
its meaning of which it would be difficult afterward to disabuse 
Ills mind. 

In my reading of the acts of the last General Assembly, I haye 
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followed the rule of the old lawyer, and my mind is still in that 
condition in which it is prepared to weigh arguments in regard 
to the constructicm of any one of them that may be of doubtful 
meaning. 

The last legislature is of happy memory and deserves the good 
will of the state for leaving undone much that would have been 
injurious. A part of what the legislature did will be held for 
naught unless the Court of Appeals will be able hereafter to dis- 
tinguish between the act it had under consideration in the recently 
decided case of City of Lexington v. Thompson, and six acts 
passed by the last General Assembly, four relating to the City of 
Louisville, and fixing the salaries of the clerk of the Police Court 
and his two deputies, of the Prosecuting Attorney of the Police 
Court, and the Bailiff of that court and his two deputies ; fixing 
the maximum salaries of the City Attorney and his two assistants, 
and of the Wharfmaster, and the minimum salaries of the officers 
and members of the fire department, and fixing, in second-class 
cities, the minimum salaries of the City Jailer and his deputy, and 
City Engineer and his deputy. 

The reasons given by the Court of Appeals, in its holding in 
City of Lexington v. Thompson, will apply with equal force to 
each and every of the six acts above mentioned, and as the decision 
in that case was concurred in by the whole court, it is to be hoped 
that it will not be departed from. There is this to be said, how- 
ever, in excuse of the action of the last legislature, that the Court 
of Appeals had previously held in the case of City of Louisville 
V. Wilson, et al., 99 Ky. 598, that the provision in an act that the 
salary of a city officer should not be less than a certain sum was 
not a fixing of his salary. 

If the citizens of the respective cities of the state, acting 
through their local legislative boards, are incompetent to fix the 
salaries of their public officials, then they are not competent to be 
trusted with the more important duty of selecting those who shall 
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serve them and act for them in a representative and ministerial 
capacity. 

If they are competent to select their servants and agents, for 
the payment of whose services they are required to provide by tax- 
ation, then they are, of right, entitled to determine how much they 
will pay them. 

Of the one hundred and twenty-eight acts passed by the Gen- 
eral Assembly, eighteen relate more or less to officers' fees and 
salaries. The acts of general importance are few in number. 
They are, first, an act amending Section 547 of Kentucky Statutes, 
and limiting the liability of stockholders, except stockholders in 
trust, guaranty, investment and insurance c<Mnpanies and banks, 
to the impaid part of the stock subscribed for by them; second, 
an act making it unlawful to employ a child less than fourteen 
years of age in workshops, mines, mills or factories ; third, an act 
submitting to the voters of the state an amendment to Section 181 
of the Constitution ; fourth, an act regulating proceedings in civil 
actions in circuit courts other than those of continuous session; 
and, fifth, an act relating to revenue and taxation. 

The change made in the method of obtaining a special judge, 
when the parties are unable to agree, and vesting the Governor of 
the state with the power to appoint in such cases, is a manifest im- 
provement upon the old law which afforded the opportunity for 
many abuses. It may be queried whether it would not have been 
better still to have conferred upon the Governor the power to as- 
sign the judge of another district to hear cases in which the judge 
of any district could not preside, and to provide generally for a 
temporary exchange of districts between judges, upon assignment 
by the Governor, when the circumstances are such as to require it. 
Under the former Constitution, an act providing that when the 
regular judge was absent or could not preside, the judge of an- 
other district might attend and hold court, was held to be con- 
stitutional. 
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The amendment to the Constitution to be submitted to the 
voters of the state is a wise one, and, if adopted, will prove bene- 
ficial, not only to the cities and towns to be immediately affected 
by it, but to the state at large, especially if the exercise of the 
power that may be conferred upon the municipalities be regulated 
by a prudently devised general law. 

The barbers of the state, with only one of their craft in the 
General Assembly, were more influential with that body and able 
to accomplish more for their calling than this Association, with 
a large number of lawyers behind it, on behalf of the legal pro- 
fession. 

A board is established with power to prescribe sanitary regu- 
lations for barber shops in all cities of the first, second and third 
classes, and provide for their enforcement, and the applicant for a 
license to practice the trade of barbering in cities of those classes 
must not only be a person of good moral character, free from con- 
tagious or infectious diseases, but he must have studied his trade 
at least three years and be possessed of the requisite skill to per- 
form its duties. 

A few acts are somewhat peculiar or contain peculiar provi- 
sions. An act entitled, "An act for the protection of orchards, 
game preserves, ginseng gardens, or farms, and other private prem- 
ises," would have more correctly expressed its subject if it had 
been entitled, "An act for the protection of fox-hunters and tres- 
passers," for it requires the owner of the premises mentioned, if he 
desires to enforce against offenders its severe penal provision of 
confinement in the penitentiary not less than one nor more than 
three years, to maintain a fence not less than seven feet high, and 
to display conspicuously on his premises, upon a board not less 
than twelve by twenty-four inches in size, the word "posted." 

An act relating to garnishments and exempting from attach- 
ment or garnishment wages earned out of the state and payable 
out of the state, where the cause of action arose out of the state, 
2 
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has the peculiar provision of making it the duty of the garnishee 
to plead the exemption, when the defendant is not actually served 
with process. 

The act for the establishment and maintenance of a Confed- 
erate Home presents a curious mathematical problem. It provides 
that the control and management of the home shall be vested in a 
Board of Trustees composed of fifteen members, to.be appointed 
by the Governor of the state, and requires the Governor, at the 
time of appointing the Board, to designate five of its members who 
shall hold their office for four years, five who shall hold for three 
years, and five who shall hold for two years, and every two years 
thereafter to appoint five members of the Board. How the Board 
can be maintained as one of fifteen members, after the expiration 
of the term of the five members first appointed for three years, 
with the power on the part of the Governor to appoint only five 
members every two years, is a problem for the Chief Executive of 
the state to solve. 

The act amending Sections 256, 257 and 258 of the Kentucky 
Statutes, relating to asylums for the insane, provides that the be- 
ginning of an action to recover the board of a patient against a 
patient, or the husband or parent of a patient, shall, ipso facto, 
create a lis pendens. 

Both that act and an act amending Section 114 of the Ken- 
tucky Statutes increase materially the patronage of the Auditor of 
Public Accounts of the State. The former act provides that he, 
instead of the Commissioners of the asylums as formerly, ^hall 
sue in the name of the asylum for a patient's board, and he is 
authorized to employ counsel in each asylum district to collect such 
claims, at a compensation not exceeding 25 per cent of the gross 
sum actually collected. 

The latter act provides that the Auditor of Public Accounts, 
instead of the Attorney-General, as formerly, shall employ such 
assistants and attorneys in the various counties as may be neces- 
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sary to aid in the investigation and collection of unsatisfied claims, 
demands and judgments in favor of the Commonwealth. 

The provision in an act authorizing the establishment of free 
public libraries in cities of the second and third classes, that three 
per centum of the net amount of taxes levied annually in a city of 
those classes for common-school purposes shall be paid over as 
collected to the Board of Trustees of the Public Library, has 
already been held by the Court of Appeals to be unconstitutional. 

The system of making the compensation of the assessor depend 
upon the assessed value of the property listed by him, a method of 
compensation which is of doubtful propriety, is continued in force 
by the law relating to revenue and taxation. 

Sections 4637, 4639 and 4640 of the Kentucky Statutes were 
so amended as to make the law relating to official stenographers 
apply to each county of every judicial district in the state, includ- 
ing counties having courts of continuous session. 

Later in the session of the General Assembly, an act unneces- 
sary, in view of the amendment of Sections 4637, 4639 and 4640 
of the Kentucky Statutes, was passed to provide for stenographic 
reporters for circuit courts of continuous session in counties hav- 
ing a population less than one hundred and fifty thousand. 

The last act contains a provision, which, if not invalid as an at- 
tempt to regulate the practice in a part only of the circuit courts 
of continuous session, is essentially bad, that "the transcript or 
duplicate made by the reporter and filed in the clerk's office, when 
certified by the court to be correct, may be used in the Court of 
Appeals as part of the record in the action or prosecution in which 
the notes, from which it has been transcribed, were made." If ob- 
served, it would enable facts in a common law or criminal case to 
be brought upon the record without regard to the rules and prac- 
tice governing in the case of bills of exception. 

Kentucky Statutes, Section 1948, provides that, "No person 
shall rob or destroy tjie nests or eggs of any wild bird whatsoever, 
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save only those of a predatory nature, and destructive of other 
birds and fowls," but an act passed at the last session of the Gen- 
eral Assembly provides that, "No person shall, within the state of 
Kentucky, take or needlessly destroy the nest or the eggs of any 
wild bird other than a game bird," thereby, by implication at least, 
licensing the destruction of the nests and eggs of game birds. 

The act relating to revenue and taxation contains many new 
and important provisions, some of which may lead to litigation, 
but its length forbids its consideration at this time. 

It would seem to be proper here, in an assemblage of lawyers, 
with a view to correcting it, to call attention to the manner of 
drafting a very large proportion of the acts which have been 
passed since the present Constitution went into effect. 

Section 51 of the Constitution provides that, "No law shall be 
revised, amended, or the provisions thereof extended or conferred 
by reference to its title only, but so much thereof as is revised, 
amended, extended or conferred, shall be re-enacted and published 
at length." 

The thing which it was intended to correct was the practice 
which prevailed prior to the adoption of the new Constitution, of 
amending an act by striking out a word or words and substituting 
another word or words in lieu thereof. 

An instance of this is afforded by the act reducing the contract 
rate of interest from 10 to 8 per cent, which simply provided that 
the word "ten" be stricken out of the original act wherever it 
occurred, and that the word "eight" be substituted in its place. 

While a large number of the acts are well drawn, yet the 
framers of no insignificant proportion of them seem to be of the 
opinion that the section of the Constitution quoted requires not 
only that the amended section or sections shall be set out in full, 
but that the part or parts, section or sections, to be stricken out, as 
well as the part or parts to be inserted, should be stated with 
equal fullness. 
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Thirty-one acts passed at the last session of the General As- 
sembly state the words to be inserted or stricken out and some- 
times both in addition to the section or sections as they will read 
when amended, and the number of pages taken up in stating the 
words to be inserted or stricken out is about twenty. 

When it is taken into consideration that every bill must be 
printed before passage, read three times, unless the second and 
third readings are dispensed with, and, if enacted, that it must 
be enrolled, compared, printed before publication and read by 
proof-readers, it can be easily understood to how great an ex- 
pense the state is put by such unnecessary verbiage and how waste- 
fully the time of members of the legislature is consumed. 

There must be added to this the loss of time to law- 
yers and judges in endeavoring to find the essential part of an act. 
The legislative acts of the General Assembly have, as a rule, in the 
past, been expressed in simple and concise language, and for that 
reason the mode of drafting very many acts, which has come into 
vogue since the adoption of the present Constitution, under a mis- 
taken opinion as to its requirements, is the more to be regretted. 

The present Constitution, whether wisely or not, is a question 
in regard to which thoughtful political writers have differed, lim- 
ited the length of the regular sessions of the General Assembly to 
sixty legislative days. The strongest advocates of that limitation 
were those members of the Constitutional Convention who had 
previously been members of the General Assembly. The 
flood of legislation, which had deluged the state for several 
years preceding the assembling of the Constitutional Convention, 
led the people to regard the restriction as a most beneficial provi- 
sion, regardless of the argument of some that it was a limitation 
upon the power of action of the people themselves. In adopting 
that c(Mistitutional provision, Kentucky was only following the ex- 
ample of other states, moved by the same cause, the evil of exces- 
sive legislation, and the expense, direct and indirect, incidental 
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thereto. To-day there are only eleven states and territories which 
have not fixed a limit to the length of session of their legislative 
bodies. 

When legislatures sat without limit, through their committees, 
they exercised a direct supervision over the affairs of the state. 
That has now become impossible, and, as a result, probably, of 
fixing a limit upon legislative sessions, there is a tendency to gov- 
ern by boards and commissions which in time may become as great 
an evil as was formerly the unlimited legislative session. By this 
new system of government, which is not yet fairly established in 
Kentucky, the control of public affairs is removed a step farther 
from the people, for the members of these boards and commissions, 
as a rule, are appointed and not elected. 

If such boards could be composed only of public-spirited citi- 
zens, desirous of promoting the welfare of the state, not appointed 
for partisan purposes, nor as the reward merely of party services, 
the change in the form of government might not be injurious, but 
any expectation that such will be the case is thoroughly Utopian. 

The corrective must consist in organizations of the character of 
this Association, which will volimtarily lend their time and efforts 
to cultivating a proper public opinion, to promoting good govern- 
ment, to a consideration of existing evils and of the remedies nec- 
essary to apply to them. 

In the nature of things, the legislature, with its short sessions, 
with largely untrained men brought together for a limited time 
from every walk and condition of life, called upon suddenly to 
pass upon measures, the object of which they do not know, the 
effect of which they can not foresee, urged by persons desirous of 
accomplishing their selfish ends, or of defeating beneficial legisla- 
tion, can do little imless wisely guided and directed. 

Public sentiment must be created, the people, who are rarely 
wrong, when thoroughly informed and awakened, must be 
reached, and this can only be done by intelligent and public-spir- 
ited men banded together for the common good. 
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The field is a large one within the Umits fixed by the constitu- 
tion of this Association, and there will be ample work for every 
one of its members, whether he be assigned to one of the com- 
mittees or not. One and a half years will intervene before an- 
other session of the General Assembly, but this Association and its 
committees should not for that reason delay the consideration of 
those measures which they believe will be beneficial. 

In addition to those which we have in hand, and which are as 
important now as when they were first considered, there are a few 
others which I believe are worthy of early consideration and dis- 
cussion, so it may be determined whether it is advisable to ask 
legislative aid in their behalf. 

The first is a change in the Code provisions, with reference to 
injunctions and receivers, so that the refusal of a circuit court to 
grant an interlocutory injunction, or its appointment or refusal to 
appoint a receiver by an interlocutory order, may be reviewed by a 
judge or judges of the Court of Appeals. 

In February, 1895, the Act of Congress establishing the Circuit 
Court of Appeals was so amended as to permit an appeal to that 
court from an interlocutory order refusing an injunction. After- 
ward, in June, 1900, the law was again amended in that regard, 
so that an appeal could only be taken from an interlocutory order 
of a district or circuit court, or a judge thereof, granting or con- 
tinuing an injunction or appointing a receiver. 

I have made inquiry to ascertain why the law was so changed 
again as to prevent an appeal from an interlocutory order re- 
fusing an injunction, but the only reason that has been suggested 
is that probably Congress, in passing the amendment of June, 
1900, overlooked the amendment of February, 1895. 

The American Bar Association, for several years, has been 
urging Congress to confer upon Circuit Courts of Appeal, "juris- 
diction to hear and determine an appeal or writ of error from in- 
terlocutory orders, appointing or refusing to appoint receivers, or 
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vacating or refusing to vacate such an order, or allowing or refus- 
ing to allow injunctions, notwithstanding an appeal in such cases, 
upon final decree, would go direct to the Supreme Court of the 
United States, and to provide for an appeal, not only where an in- 
junction has been granted or continued, but also where it has been 
refused or dissolved, and also where an application for the ap- 
pointment of a receiver, or for the vacation of such appointment, 
has been granted or refused." 

Another question is whether we should not recommend a 
speedier and more economical method of settling the estates of de- 
cedents. In some states provision is made for proceedings in 
courts of probate for the sale of the real estate of decedents to pay 
debts, and those courts, under proper restrictions, may authorize a 
personal representative to sell realty either at public or private sale. 

Under recent decisions of the Court of Appeals, it would seem 
to be the law in this state, at the present time, that the owner in 
fee of an undivided interest in indivisible real estate can not, as 
against the life tenant of the other undivided interest and an in- 
fant remainderman, compel, by suit, a sale of the real estate for 
division. Is this not such a restraint upon alienation as to require 
legislative action ? 

The Negotiable Instruments Act has now become the law of 
eighteen states and of the District of Columbia. For a history of 
that act, of the steps leading up to it, and the reasons in favor of its 
adoption by all the states, I refer the members of this Association 
to an able and interesting paper read by Mr. Lyman D. Brewster 
before the American Bar Association, at its annual meeting in 
August, 1900. 

The reasons for its adoption in Kentucky exist with greater 
force probably than in any other state in the Union. The distinc- 
tion, so well known to Kentucky lawyers, between an ordinary 
promissory note and a note placed upon the footing of a bill of 
exchange, and the rules applicable to each, are unintelligible 
jargon to business men outside of Kentucky. 
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Our law ,with regard to promissory notes is a snare to those 
not familiar with it, operates as a restraint upon trade and com- 
merce, and should be changed if Kentucky desires to take rank as 
a commercial state. Thirty-two states have now provided by law 
for permanent Commissions on Uniform State Laws. The mem- 
bers of these commissions are appointed by the Governors of the 
states. They serve without compensation, as a rule, and hold an 
annual conference, each year, at the time and place of the meeting 
of the American Bar Association. 

Their object is to promote uniformity of laws, especially on 
commercial subjects, and it was through them that "The Negotia- 
ble Instruments Act" was prepared. 

Whether it is not to the interest of Kentucky, as a state, to be 
represented at this annual conference of Commissioners on Uni- 
form State Laws, is a subject proper to be considered. 

The American Bar Association, in its by-laws, provides that 
each State Bar Association may annually appoint not exceeding 
three delegates to each of its meetings, who are entitled to the 
privilege of membership at and during the meeting, and the Louis- 
iana Purchase Exposition Company has, by resolution, determined 
to hold "An Ujiiversal Congress of Lawyers and Jurists of the 
World," at some time during the Exposition. 

I call your attention to both of these facts, so that you may give 
them such attention as you may think they deserve. In order that 
we may effect the things which we may undertake, it is essential, 
however, that the lawyers of Kentucky should be brought together 
in this association, that they may learn to know one another and 
how to work together. Even then, we may not always be able to 
accomplish the things that we believe to be important. 

We should be consoled, however, by the reflection that only a 
small part of the law, after all, is the result of direct effort, that 
its evolution is more frequently involuntary than voluntary. 

Mindful of this we should not feel discouraged at the want of 
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success that may sometimes attend our efforts, nor overlook the 
fact that one of the chief objects of our Association, more impor- 
tant than any other, for the attainment of which we shall have 
to depend upon ourselves, to carry out which we shall not have to 
seek legislative aid, is "to uphold integrity, honor and courtesy in 
the legal profession and to encourage cordial intercourse among 
members of the bar." 

The President : The next order of business is the report of 
the Committee on Membership, which will be made by Mr. 
Quarles. 

The report was read by Mr. Quarles, as follows : 

REPORT OF COMMITTEE ON MEMBERSHIP. 

To the Honorable W, H. Mackoy, President of the Kentucky State 

Bar Association : 

> 

The Committee on Membership of the Kentucky State Bar 
Association begs leave to report, that on the 17th day of Decem- 
"ber, 1901, Messrs. J. R. Sampson, C. R. McDowell, Buckner Clay 
and James Quarles, members of the committee, met at the office of 
the last named in the Kenyon Building, at Louisville, and or- 
ganized by electing Mr. Quarles chairman and Mr. Clay secretary. 

A full discussion was had regarding the best methods to be 
adopted by the committee for the prosecution of the work pre- 
scribed for it by the Constitution of the Association, and, on mo- 
tion, it was resolved that the chairman apportion all the counties 
of the state among the several members of the committee, and that 
each member do all in his power, along conservative lines, to 
secure applicants for membership in the Association from the 
counties assigned him ; and particularly to send to the secretary of 
the committee, as soon as practicable, a list of the lawyers in his 
territory, whom he knew, or, from information, believed, to be 
worthy of membership in this Association. 
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It was further resolved that a circular letter be prepared for 
distribution among the lawyers of the state, setting forth the ob- 
jects of the Association, some of the work it had already under- 
taken, etc., and inviting the gentlemen to whom the letters were 
sent to present their applications for membership. 

The course embodied in the two resolutions just mentioned was 
followed, but with a much smaller measure of success than was 
hoped — ^a result largely attributable, in the judgment of the com- 
mittee, to the medium of communication which they were obliged 
to adopt, a circular letter, on any topic, being universally subject 
these days to heavy discount at the hands of the recipient. 

Shortly after this committee began its work, the president and 
Executive Committee addressed a letter to the chairman, stating 
that it was a matter of large importance that the membership of 
the Association be increased as expeditiously as practicable, in or- 
der that certain measures proposed to be presented by the Com- 
mittee on Law Reform to the then approaching General Assembly 
might have the advantage of the support and influence of a bar 
association of extensive membership; in view of which premises 
they recommended that for thirty days desirable lawyers residing 
in circuits where there was no local association should be enrolled 
as members of the State Association without conforming to the 
regulations prescribed by Articles III and IV of the Constitution. 
This recommendation was submitted by the chairman to the mem- 
bers of this committee, a majority of whom favored it. 

The circular letter plan of obtaining applicants not proving 
satisfactory, a representative lawyer in each of several cities of 
the state was written to and requested to make a personal canvass 
among the lawyers of his bar, and, pointing out to them the 
worthy and important objects of the Association obtain as many 
applicants for membership as he could. The operation of this plan 
was quite successful, as shown by the long list of new members 
submitted herewith ; and the committee desires to acknowledge its 
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obligation, and to express its thanks to Messrs. S. M. Wilson, of 
Lexington, B. R. Jouett, of Winchester, and R. W. Miller, of 
Richmond, for most valuable aid rendered it in this matter by the 
gentlemen named. 

The committee, while not at all wishing to be understood as 
expressing an opinion adverse to existing local bar associations, 
or to the organization of other such associations — for in its judg- 
ment local associations are much to be desired — would neverthe- 
less recommend that such provisions of the Constitution as pre- 
scribe membership in a local association (in a circuit where such 
an association exists) as one of the qualifications pre-requisite to 
membership in this Association be repealed. 

We believe that a lawyer may, for reasons altogether sufficient 
and in no way lessening his fitness for membership in the State 
Associatipn, refrain from becoming a member of a local asso- 
ciation ; and, in our view, such should not, for that cause alone, 
be disqualified for membership in this body. 
Respectfully submitted, 

Jam^ Quarl^s, Chairman, 
BuCKNBR Clay, Secretary, 
John M. Galloway. 

C. R. McDowell. 

D. W. LiNDSEY. 

Lexington, Ky., July 2, 1902. 

The President : The report will be received and filed. The 
next business in order is the report of the Executive Committee, 
which will be made by Mr. R. A. Thornton. 

Mr. Thornton : At the request of the chairman of the Execu- 
tive Committee, the President of the Association, ex-officio, I now 
read the report. 
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REPORT OF EXECUTIVE COMMITTEE. 

To the Kentucky State Bar Association : 

Your Executive Committee respectfully report, that, pursuant 
to the authority conferred upon it by the Association, it caused the 
proceedings of the meeting at which the Association was organ- 
ized to be printed in pamphlet form and distributed, not only 
among the members, but also sent copies to other State Bar Asso- 
ciations and to the American Bar Association. 

It also, by virtue of the provision of the Constitution requiring 
it to do so, prepared the by-laws, which appear in the published 
proceedings of the Association. 

Its most important duty has been to aid the Committee on 
Membership in adding to the number of members of the Associa- 
tion, as it regarded it as a matter of vital importance, if the Asso- 
ciation is to become influential, that it should have in the Associa- 
tion as large a proportion of the practicing lawyers of the state of 
Kentucky as possible. 

It found the provision contained in Section 4 of the Constitu- 
tion, that "No member of the bar residing in a county where there 
is a Bar Association shall become a member of this Association 
unless he shall also be a member of the Local Association," oper- 
ated to prevent quite a number of reputable lawyers from becom- 
ing members of the Association. As this Bar Association is not 
a representative body, and can protect itself against unworthy 
members, the Executive Committee believe that the section of the 
Constitution referred to should be amended, and it has caused an 
amendment to that section to be prepared, which will be offered 
early in the proceedings of this Association, and which it recom- 
mends to favorable consideration. 

On April 24, 1902, the Executive Committee met in Lexington, 
selected that city as a place for this meeting, extended an invita- 
tion to the Hon. Wm. Lindsay to be the guest of the Association, 
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and to make an address, and it also prepared a program of the pro- 
ceedings for the said meeting. Previous to its meeting at Lex- 
ington, it had received a large accession to its membership from 
the Lexington bar, and a cordial invitation from the lawyers of 
Lexington to hold this meeting in Lexington. In this connection, 
the Executive Committee desires to return its thanks to Mr. 
Samuel M. Wilson, of the Lexington bar, who, while not a mem- 
ber of the committee, has used his best efforts, and with great 
success, to increase the membership of the Association, and has 
done much to contribute to a pleasant and successful meeting upon 
this occasion. 

The Constitution of the Association is defective in failing to 
provide a mode by which, if it should become necessary, the con- 
duct of members of the Association may be investigated, and mem- 
bers who are guilty of unworthy conduct may be tried and cen- 
sured or expelled. To remedy that defect, an amendment to the 
Constitution has been prepared, which will be presented to the 
Association for its consideration during this meeting. 

W. H. Mackoy, Chairman, 

Bernard Flexner, Secretary, 

C. J. Helm, 

R. S. Holmes, 

George Washington, 

R. A. Thornton, 

F. W. MORANCY, 

T. Kennedy Helm, 

Executive Committee, 

The President : The report will be filed, and the next busi- 
ness in order is the report of the secretary, Mr. Flexner, 
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The secretary read his report, as follows : 

SECRETARY'S REPORT. 

To the Kentucky State Bar Association : 

The secretary reports that one thousand copies of the proceed* 
ings of the initial meeting, together with the Constitution, by-laws 
and list of members were printed, and distributed to the members, 
and copies were also sent to the various law journals, to the Amer- 
ican Bar Association, and all the State Bar Associations, which, in- 
return sent copies of their proceedings. There still remain in the 
hands of the secretary five hundred and thirty-three copies of the- 
proceedings. 

At the close of the meeting at which the Association was or- 
ganized, on November 19, 1901, the active members numbered one- 
hundred and eight (108), and the honorary members forty-three 
(43). Since then one hundred and seventy-five members have 
been elected under the provisions of the Constitution, and the 
honorary members increased by the two additional judges granted 
by the legislature in Jefferson county, so that the number of mem- 
bers at the present date is as follows : 

Active members 283; 

Honorary members 45 

Total 328 

Under the direction of the Executive Committee one thousand 
copies of a pamphlet containing expressions from the judges in 
Kentucky as to the Association were printed for distribution- 
amcHig the bar of the state, and a quantity of these pamphlets was 
turned over to the Membership Committee and was used by that 
committee in its work. 

At the request of the Committees on Legal Education and Ad- 
mission to the Bar, and Law Reform, five hundred copies of a^ 
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proposed bill regulating admissions to the bar, and regarding the 
making of transcripts for the Court of Appeals, were printed and 
distributed among the members of the bar throughout the state, 
for the purpose of enlisting their co-operation in securing the pas- 
sage by the legislature of the proposed bills. 

At a meeting of the Executive Committee held in Lexington 
on April 24, 1902, the secretary was directed to obtain the sense 
of the members of the Association on the question of a banquet at 
this meeting. A vote was taken by means of return postal cards 
sent to the members, resulting as follows: Number of postal 
cards returned, 125 ; number in favor of banquet, 103 ; number op- 
posed to a banquet, 22, 

A full list of the members of the Association, together with 
their addresses, has been printed and is ready for distribution. 

Respectfully submitted, 

Bernard Fl^xner^ Secretary. 

Lexington, Ky., July 2, 1902. 

The President : If there is no objection, the report of the 
secretary will be received and filed, and the next thing in order is 
the report of the treasurer. 

The report was read as follows : 

TREASURER'S REPORT. 

Receipts : 

Dues, 1901-02 $9 00 $648 GO 

Dues, 1902-03 162 00 

Banquet, 1902 3 00 213 00 



Total $1,023 00 
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Disbursements : 

Expense account $ 192 cx) 

Membership Committer 31 70 

Law Reform Committee 34 76 

Legal Education and Admission to the Bar 

Committee 27 30 

Grievance Committee 24 25 

Total $ 32201 

Cash in Bank 700 99 

$1,023 00 $1,023 00 

Number of members paid 1901-02 dues 213 

Number of members delinquent 1901-02 dues 14 

Number of members paid 1902-03 dues 54 

Honorary members 45 

Kennedy Helm^ Treasurer. 
Louisville, Ky., June 30, 1902. 

To the Kentucky State Bar Association : 

The undersigned, having been appointed by the president of the 
Association, a committee for the purpose of auditing the accounts 
of the treasurer of the Association, would respectfully report that 
they have examined the books of the treasurer, Kennedy Helm, 
viz.: the cash-book, ledger, check, and bank-book, of the First 
National Bank, of Louisville, Kentucky, and carefully compared 
the items of expenditure charged in said books, with the checks, 
orders of the executive committee and vouchers, and find that 
there are proper vouchers for all said expenditures, and that same 
are correctly shown by the books. 

We further find that the attached statement correctly shows 
the amount of receipts and expenditures entered in the various ac- 
8 
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counts, and that the bank-book shows a balance to the credit of the 
association of $700.99, the balance as shown by said statement. 
Respectfully submitted, 

E. L. McDoNAU). 

Charles T. Ray. 

The PREsroENT : If there is no objection the report will be 
received and filed. 

The next report is the report of the Committee on Legal Edu- 
cation and Admission to the Bar. 

Mr. W. O. Davis : In the absence of Mr. Helm Bruce, the 
chairman of the committee, I desired to read the report, but am not 
physically able to do so, and I ask the secretary to read it. I might 
state that my disability is due to sickness and not to the hospitality 
of the Local Bar. 

The report was read by the secretary, as follows : 

COMMITTEE ON LEGAL EDUCATION AND 
ADMISSION TO THE BAR. 

To the Kentucky State Bar Association : 

The undersigned were appointed by your president a Commit- 
tee on Legal Education and Admission to the Bar, and we hereby 
submit a report of our actions since appointment : 

The law on the subject of attorneys-at-law, as it existed at the 
time of the appointment of your committee, was contained in the 
Kentucky Statutes, Sections 97 to 11 1, both inclusive ; but only the 
first five of those sections relate to the qualifications and licensing 
of attorneys. 

These five sections provide in substance as follows : 

97. That persons convicted of treason or felony shall not be 
permitted to practice. 
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98. That the applicant shall be twenty-one years of age, and 
have a certificate from the county court that he is a person of hon- 
esty, probity, and good demeanor. 

99. That the applicant shall be examined '"touching his 
knowledge of the law and capacity to practice the same," by two 
lawyers learned in the law, to be appointed by the circuit court, or 
by two judges of the Court of Appeals. 

100. That no person shall practice, except in his own case, 
without a license. 

Id. That any lawyer who has been admitted to practice in 
the Superior Courts of his own state may practice in any of the 
courts of this state. 

The law as thus found in the statute was, in the opinion of 
your committee, defective in the following particulars : 

First: Section 97 excluded from the practice of law only 
those persons convicted of treason or felony, whereas the law in 
a majority of the states of the Union also excludes those disbarred 
from practice in their own courts, or the courts of other states, or 
in the Federal Courts. Our statutes seem to us to be an invitation 
by Kentucky, extended to lawyers who had been disbarred from 
practice in their own states. 

Second : Section 99 of the statute, as it then existed, seemed 
objectionable (i) in that there was no uniformity in the examina- 
tion of applicants, the character of examination being wholly in 
the discretion of the particular examiners conducting any exam- 
ination; (2) in that no grade of correctness for the answers was 
prescribed. 

Third : Section loi of the statute, as it then existed, referring 
to attorneys coming from other states, made no provision for the 
production of any evidence as to the standing of the attorney in 
the state, from which he came ; whereas, it seemed to the commit- 
tee that some evidence should be produced on this subject. 

To remedy what seemed to us the foregoing defects in the ex- 
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isting law yoar cominittee drafted a bill, to be presented to the 
L^slature of Kentucky, for adoption, and which was presented. 
The numbering of the sections amended is that used in the origi- 
nal act, before being embodied in the Kentucky Statutes. Sec- 
tion I of that act is Section 97 of the Kentucky Statutes, etc. The 
full text of our proposed bill is as follows : 

"An Act to Amend^ and Re-Enact as Amended, Sections i, 3 
AND 5 o? Artici^ I op an Act, £ntiti«ed : 

" *An Act concerning Attomeys-at-law, AttCMney-General, 
Attorney for the Commonwealth, and Attorneys for Counties,' 
approved October the tenth, eighteen hundred and ninety-two : 

"Be it enacted by the General Assembly of the Commonwealth 
of Kentucky, That Sections i, 3 and 5 of Article I, of an act of 
the General Assembly of the Commonwealth of Kentucky, ap- 
proved October the tenth, eighteen hundred and ninety-two, 
entitled, *An act concerning attomeys-at-law, attorney-general, at- 
torneys for the Commonwealth, and attorneys for counties,' be and 
the same are hereby amended, and re-enacted as amended, so that 
the same shall read as follows : 

"No person convicted of treason or felony, or who has been 
disbarred from the practice of law by any state or Federal Court, 
shall be permitted to practice in any court of this Commonwealth 
as counsel or attomey-at-law. 

"The Court of Appeals shall, as soon as this act shall become a 
law, and every two years thereafter, appoint five attomeys-at-law, 
no two of whom shall reside in the same county, to act as a Board 
of Law Examiners of all applicants for a license to practice law in 
the courts of the Commonwealth, and no person shall be licensed 
to practice law in any court of the Commonwealth except in the 
manner provided herein. 

"Said Board of Examiners shall hold examinations for admis- 
sion to the bar in the dty of Frankfort three times each year, and 
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not exceeding two days shall be occupied in the conduct of each 
series of examinations. Said examinations shall beg^n on the first 
Tuesday of October, February and May, respectively, of each 
year. The examination shall be wholly in writing, and the papers 
of each applicant shall be filed of record in the office of the clerk 
of the Court of Appeals. Three or more members of said board 
shall constitute a quorum for the purpose of conducting examina- 
tions and if at the time for holding any examinations as herein 
provided a quorum of said examiners is not in attendance, the 
Court of Appeals shall appoint one or more members of the bar, in 
order to make up a quorum for the examination then being held. 
The Court of Appeals shall fill all vacancies for the tmexpired 
terms that may occur in said board. 

"Each series of examinations held shall embrace questions 
upon the following subjects : Law of real and personal property, 
torts, contracts, evidence, pleading, partnership, bailments, nego- 
tiable instruments, agency, suretyship, domestic relations, wills, 
corporations, equity, criminal law and constitutional law. 

"No applicant shall be licensed to practice law unless a ma- 
jority of the members of the board conducting the examination 
shall certify that they have found him to have sufficient knowledge 
of the law, a sufficient general education to discharge the duties of 
an attorney and counselor-at-law, and, further, that upon the 
written examination then held he made a general average of 75 
per cent. 

"Said board shall report the result of each series of examina- 
tions, within ten (10) days, after the last examination day, to the 
Court of Appeals; and to all applicants upon whom said Board 
of Examiners shall report favorably, as herein provided, the Court 
of Appeals shall issue a license to practice law in all of the courts 
of this Commonwealth, upon motion, and the taking of the oath 
required by law, and shall enter an order to this effect upon the 
order book of the court. No applicant, against whom the board 



Digitized by LriOOQlC 



^S First Annual Meeting 

reports adversely, shall be permitted to stand any further examina- 
tion until at least six months have elapsed. 

''No person shall be permitted to stand an examination for ad- 
mission to the bar as herein provided, unless he shall have either 
pursued diligently the study of law privately for two years prior 
to his examination, or shall have attended some law school for two 
full sessions of not less than seven months each, and shall at the 
time of taking said examinations file with the said Board of Exam^ 
iners his affidavit showing said facts. 

"Each applicant for admission to the bar, fifteen (15) days 
before the day set for the examination to be taken by him, shall 
file, with the clerk of the Court of Appeals, a notice of his inten- 
tion to stand an examination, accompanied by the certificate of the 
county court, as required by Section 2 of the act to which this is an 
amendment, and pay to the said clerk five dollars ($5.00), which 
shall be returned to said applicant if he fail to enter said examina- 
tion. The clerk of the Court of Appeals, out of each five dollars 
($5.00) paid, shall retain one dollar ($1.00) as compensation for 
services rendered by him under this act, and the balance remain- 
ing in his hands shallj upon the order of the Chief Justice, be 
applied to the expenses of the Board of Examiners. The travel- 
ing and other necessary and actual expenses of said examiners, 
while attending to their duties as such, shall be paid out of said 
fund. If the funds remaining in the hands of the clerk of the 
Court of Appeals, as herein provided, are insufficient to pay the 
expenses of said Board of Examiners, said deficit shall be borne by 
the Commonwealth, and be paid by the treasurer of the state upon 
a warrant issued by the auditor, upon a statement rendered by the 
clerk of the Court of Appeals. Any excess remaining in the 
hands of the clerk of the Court of Appeals, after payment of the 
expenses as herein provided, shall be paid into the treasury and 
become part of the general fund of the Commonwealth. 

"For the conduct of the examination herein, the Board of Ex- 
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aminers shall have power to adopt rules not inconsistent with this 
act. 

'^Copies of this act, and such rules as may be adopted by the 
Board of Examiners for the conduct of examinations, shall be 
printed and left with the clerk of the Court of Appeals for distri- 
bution to persons applying therefor. 

"All persons who shall have been for two years admitted to 
practice in the Supreme Court of any other state or territory, or in 
the Supreme Court or a Circuit Court of Appeals of the United 
States, shall be admitted to practice in any of the courts of this 
Commonwealth upon motion, without examination, upon the pro- 
duction of the proper certificates or orders of admission to practice 
in such other courts, or upon their affidavits showing such facts, 
accompanied by the certificate of a member of the bar of the court 
in which the admission is sought, to the effect that he, personally, 
knows the applicants and believes the statements in their affidavits 
are true." 

Before drafting the foregoing bill the committee examined 
the laws of all the states of the Union on this subject. In twenty- 
nine states the laws were practically uniform. In the majority of 
these states the existing laws required a higher standard, both of 
academic and legal education, than it was thought desirable for 
this Association at this time to recommend to the legislature ; this 
being especially the case in reference to the requirements adopted 
in many states that the applicant shall have a diploma or certificate 
of some high school or university, or shall stand, in addition to the 
legal examination, a regular academic examination. But while 
the committee did not consider it advisable to go to the full extent 
that the statutes of the states just referred to go, yet it did think 
that some attention should be given to the general education of an 
applicant for admission to the bar; and that some consideration 
should be given to this subject in passing upon the question as to 
whether or not he should be admitted to practice law. The com- 
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mittee, therefore, made the provision on this subject which you 
find in the bill above quoted. 

The committee also found that a provision requiring the ex- 
aminations to be in writing is found among the requirements in all 
schools and colleges and in the statutes of about two-thirds of the 
states of the Union on the subject of examinations of applicants 
for admission to the bar. We considered this an important pro- 
vision, in that it is conducive to thoroughness and carefulness on 
the part both of the examiners and the applicants for admission 
to the bar. 

We thought it very desirable to secure uniformity in the sub* 
jects upon which applicants should be examined, and upon the 
degree of excellence which should be necessary to pass the appli- 
cant. Otherwise, of two applicants equally well prepared or 
equally ill prepared, one might be admitted to the bar by one set 
of examiners, whereas the other would be refused admission by 
another set of examiners, simply because the examination was 
more rigid and the standard of excellency required was higher in 
the one case than in the other. Hence the provisions on this sub- 
ject in the bill heretofore quoted. 

Your committee had the law proposed by the Association 
printed and widely circulated throughout the state, and sent a 
copy thereof to every member of the legislature, accompanied by a 
circular letter. These amendments received the endorsement of 
the Louisville Bar Association, and endorsements signed by five 
hundred and seventy-seven lawyers throughout the state, residing 
outside of Jefferson county. Many of these endorsements were 
sent to the representatives in the last legislature, and several hun- 
dred are now in the hands of the secretary of the Association. 
The amendments were also submitted to a large number of the 
circuit and appellate judges, and received the endorsement of all 
those who responded to the circular letter. 

Your committee appeared before the Judiciary Committee of 
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the legislature, and submitted the endorsements of the proposed 
amendments and arguments in favor thereof, and the laws of 
every state of the Union on the subject. Considerable interest 
was manifested in the proposed changes. Four other bills on this 
subject were in the hands of the Judiciary Committee. That com- 
mittee was unable to ag^ee on the bill proposed by this Association, 
or on any other of those proposed, and, therefore, drafted its own 
bill, which became a law, and is found in the Session Acts of 1902, 
page 45- 

This statute, which the legislature in fact passed, is an improve- 
ment in some particulars over the previously existing law, but 
still, in our judgment, fails to meet the requirements of the case. 
The chief features which may be said to be new in this statute are 
(i) the specification of subjects upon which the applicant shall be 
examined, and (2) the provision that the application shall be made 
to a circuit court; the examination conducted by a circuit judge, 
and at least two members of the bar; and that the application shall 
be made at a regular term of the court, shall be docketed and set 
for a day for hearing during the term. 

From what has already been said it will be seen, of course, 
that your committee approves the first of the features mentioned, 
to wit, the specification of subjects upon which each applicant 
must be examined. But we believe the provision as to the method 
of conducting the examination is unwise. It is well known that 
our circuit courts throughout the state are greatly crowded with 
business; and that they are frequently unable to finish the busi- 
ness of the term within the time allowed by law. The result of 
this, in our judgment, is that the circuit judges will be prone to 
feel that they have not time to hear these applicants for admis- 
sions to the bar, and that the tendency will be to make the exam- 
inations brief and perfunctory. 

The chief opposition to the bill proposed by your committee on 
behalf of the association arose from a provision requiring the 
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applicants to go to Frankfort to stand the examination. To meet 
Ais objection it was suggested that the Board of Examiners could 
be increased from five to seven, one of whom should be appointed 
from each appellate judicial district and that when the applica- 
tions for examination were filed the chairman of the Board of 
Examiners should designate a place in the several districts at 
which the member of the board residing therein would hold an 
examination, after which the examination papers could be sub- 
mitted to the entire board for consideration, at some convenient 
time and place. With this change in the bill, we think the criti- 
cism of the unnecessary expense incident to a trip to Frankfort 
would have been entirely obviated. 

The committee still believes that the main features of the bill 
drafted by it are desirable, and it recommends a repetition of the 
effort to secure their adoption by the legislature of the state. 

H^i^M Brucb, Chairman, 

E. S. JouETT. 
W. O. Davis. 
Jno. L. Dodd. 

F. M. Tracy. 
Jno. B. Baskin. 
J. P. O'Meara. 

The President: The further consideration of the report 
made by the Committee on Legal Education and Admission to the 
Bar will be postponed until after the address of Mr. Malcom Yea- 
man, which deals with the same question largely. Mr. Yeaman 
is here, and he is invited to come forward and deliver his address. 

Mr. Yeaman : I have been requested to address the Associa- 
tion upon the subject of "The Qualifications of a Lawyer." I shall 
not trust myself to address this audience away from my manu- 
script, and I shall get through with it sooner by confining myself 
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to the manuscript than by attempting to speak from memory, so^ 
with your permission, I shall read my address. 

QUALIFICATIONS OF A LAWYER. 

Mr, President and Gentlemen of the Bar Association : 

I have been asked to address the Association upon the subject 
of "Qualifications of a Lawyer." That subject and legislation, or 
rules regulating admission to the bar, are topics closely related 
and have engaged the attention, more or less of most Bar Asso- 
ciations, and brought into expression the views of some of their 
ablest members. The importance of the subject is not exagger- 
ated. But how far the qualifications of those who propose to 
enter the bar may profitably or rightly be made the subject of re- 
strictive legislation is a more difficult matter. 

Too much can not be said or done to encourage and promote 
the highest attainments by those who have chosen the bar for 
their career, nor to discourage from attempting its alluring but 
uncertain paths, those who are unfitted, by nature or unqualified 
by training, for usefulness or success in its ranks. But to say to 
one "Thou may'st enter," and to another, "Thou may'st not," is a 
prerogative that should be exercised in the negative only in the 
most delicate and cautious manner. 

Admissions to the bar have always been, and should be regu- 
lated by law, and in this country are made a matter of local or 
state concern. Recognizing that fact the foremost question al- 
ways is, "How and to what extent shall the law regulate it ?" If 
one may enter and another not, by what rule measure or standard 
shall the line be laid down? This merges the two subjects of 
"Qualifications of a Lawyer," and "Admissions to the Bar." It 
would not be profitable to discuss the one except as it bears upoir 
the other. All that could be said of the advantages of previous 
general education and a thorough grounding in the elements of 
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law as a science before attempting its practice in the courts, would 
be admitted to be true. It would be easy enough to discourse 
upon the subject theoretically, and to frame rules for an imagi- 
nary state of things. But rules to be efficient must be applicable 
to things as they exist. I am not forgetting that high standard of 
excellence — ^ideals — ^are good in the law, as in all things and 
should be striven for. But I am trying to get at the practical con- 
crete subject of qualifications for obtaining the legal permission to 
practice law under conditions as they actually exist in a majority 
of cases. 

It is no more an abridgment of the rights of the citizen to pre- 
scribe the legal eligibility of those who propose to practice law, 
than it is to prescribe the legal eligibility of those who are to inter- 
pret and apply the law. But, in both cases, as to those who 
practice it and those who administer it, the fixed and prescribed 
requirements can be laid only upon very broad and general lines. 
The law prescribes the eligibility of the judges of our courts, and 
the law can do no more. Those who elect them must determine 
as to their qualifications. And so, the law can do little more than 
prescribe the eligibility of those who assist at the bar in its ad- 
ministration. Those who seek their services must be the judges 
of their qualifications. 

The lawyer is a part of the court. He is as necessary, and as 
important a part as the judge. The orderly and right adminis- 
tration of justice depends as much upon the one as upon the 
other. The ignorance or dishonesty of the one can not be com- 
pensated for by the learning or integrity of the other. The liti- 
gant is as dependent upon the one as the other. If by his vote 
he puts an ignorant judge upon the bench he can not avert the 
calamity that is to befall him with the learning and skill of his 
lawyer. If he chooses to entrust his cause to an ignorant or dis- 
lionest lawyer, the learning and integrity of the judge can not 
«ave him. 
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The judges are taken from the bar, and speaking generally 
and largely, as is the bar, so are the judges. The bench may be 
taken as the fruition of the highest ideal, or if not the ideal, the 
highest actual attainment of the bar. Of course there are individ- 
ual, sporadic, exceptions, cases of the politician — ^lawyer, the mere 
scrambler after office, getting to the bench. But they are not fre- 
quent. And the responsibility for these exceptions rests with the 
voter. I am not sure that the lawyer has any more interest at 
stake than any other voter. It is only that he has a keener appre- 
ciation of the evil. 

Not only are the judges taken from the bar, but the law- 
makers also come from its ranks. Not that all who hold seats in* 
legislative bodies, are even nominally, lawyers. But those who 
are responsible for the laws, those who originate and draft them,, 
and procure their enactment, are lawyers. (No compliment is in- 
tended in this statement; I am simply dealing with the facts.) 
Were it not so and were the judges not from the legal profession^ 
then indeed would our laws be in a most chaotic state, then in- 
deed would there be reason for outcry against contradictory stat- 
utes, and against decisions in the face of precedent and authority. 

If then the law-makers, and those who interpret and apply the 
laws, as well as those who "practice law," are to pass through the 
portals that open into the bar, how important, it is said, that the 
portals should be well guarded ; and so they should, so far as is 
practicable. How far is it practicable? How strong shall be the 
locks and bars, or shall they swing easily on light hinges ? How 
small the meshes, or large, loose and elastic, to strain out only^ 
the manifestly unfit? 

All the states and territories have legislated upon the subject 
of admissions to the bar, that is upon legal education, the "quali- 
fications of the lawyer." All of them require some sort of exam- 
ination as to legal knowledge. In sonie, this examination is made 
by "gentlemen learned in the law," appointed by the court to which 
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the application for license is made ; in others by the court itself ; in 
others by a permanent board, convening at designated times and 
places. In some the examination is oral and private, in others 
in open court, and in still others, they are written, conducted either 
before a board or in open court. All of them require some form 
of proof, usually as in Kentucky, of no value — ^as to moral fitness ; 
and in several, a certificate of preliminary education, equal about 
to that obtained in the average high school. In others the appli- 
cant must undergo a scholastic, as well as legal examination and 
in others, proof is required of a certain term devoted to legal 
study, varying from one to three years either in a law school or 
law office, or partly in one and partly in the other. Perhaps as 
severe a test as any as to preliminary education, course of legal 
study and manner of examination, is required in South Carolina ; 
unless it be in Oklahoma, where the applicant for law license 
must pay a fee of three dollars and "be an inhabitant of good 
moral character." In some of the states a diploma of a law 
school entitles the holder to admission to the bar of the state in 
which the school is located, without further examination. Other 
states recognize the diploma, no matter where the school is 
located; still others — ^as recently, Illinois — do not recognize the 
diploma of any school, no matter where located, but require the 
examination prescribed by their own statutes. The courts of all 
the states recognize, either under legislative enactment, or through 
comity, the license granted by the courts of any other state or 
jurisdiction. In the Supreme Court of the United States the ap- 
plicant is admitted upon the statement of a member of that bar 
that the applicant has for three years been a member in good 
standing of the bar of the court of last resort of the state of his 
residence. (A pamphlet by West & Co., St. Paul, 1901 — "Rules 
for Admissions to the bar," etc., seems to be a reliable compilation 
upon the subject.) 

There is as little uniformity in the law schools as to the course 
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of study, or the time to be devoted to it, as there is in the statutes 
of the states as to the licensure. The general tendency in both 
cases, is toward a higher standard. Several of the states, notably 
Illinois, have recently abandoned the loose practice of licensing 
upon the recommendation of members of the bar appointed to con- 
duct the examination of the applicant, and require an examination 
of a prescribed scope by a permanent board. A considerable 
percentage fail to pass the first examination, and some no doubt, 
do not apply for the second. Many of the law schools now re- 
quire a three years' course, some of them four. Most of them 
require a previously completed high school course. Columbia 
University, after 1902, is to close its law school to all but college 
graduates ; whilst a school in an adjoining state has every June, 
for many years, turned out young men as full-fledged lawyers 
who entered upon their law studies only the September before, 
without inquiry as to their scholastic acquirements. And to my 
knowledge several of them are highly respectable members of 
their profession, as are very many who had not the advantage of 
even a ten .months' course. Of course they made themselves so 
after they left their law school. Had they been content with what 
they brought away, they would not have been heard of after- 
ward, any more than would many a successful lawyer had he 
been content with his circuit court license. And the same is true 
of the graduate of the four years' course of the law school of the 
greatest university. And that is as much as to say that neither 
the law school of longer or shorter course, nor the examination, 
whether conducted in open court before frowning judges, or pri- 
vately in the back office, by chummy "gentlemen learned ki 
the law," nor any legislative enactment makes the lawyer. 

Would I. therefore, you ask, dispense with the four years* law 
school course? No. Nor with the three nor the two years, nor the 
ten months' course.* The four years are better than the three, 
the three better than the two, and the ten months a good deal 
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better than none at alL And fortunate is he who completes his 
four years law school course, backed by his coll^;e diploma. 

But what of the young man who has no coll^;e diploma, or 
having Cfot, can not afford — to put it plainly, can not pay for, nor 
wait for the four, three, two, nor even the one year course ? 

Much has been said in advocacy of a higher standard, both as 
to literary and legs! requirements for admission to the bar. The 
effort to raise the standard of lawyership should never be relaxed. 
The bar being the source from which are drawn both the law- 
makers and the judges, and thus the source of the law itself, it is 
important that the fountain should not be corrupted, nor its vital- 
izing quality impaired. But the usefulness and influence of the 
bar is not determined so much by those who get in, as by those 
who stay in, and those who stay in depend upon the stuff they are 
made of. 

Judge Finch, in an admirable address before the New York 
Bar Association, advocates very restrictive rules as to literary and 
law school courses, as conditions for examination for admission to 
the bar. (I hope, should his views be enacted into law, it will 
not be retroactive.) He says, "No severity of preparation or 
length of study will scare them (the fit and worthy) away. They 
are the stuff of which good lawyers are made and will not shrink 
from the labor or the time required." Can we be sure of that ? 
Are there not fit and worthy members of this noblest of profes- 
sions, in Kentucky and all over the country, who would have been 
deterred, if not absolutely barred from entering its ranks had 
the bar been put up against all who had not taken the course rec- 
ommended? Instances might be multiplied without number. 
Abraham Lincoln was something of a lawyer as well as statesman. 
Is it certain he ever would have been either, could he not have 
entered the bar save with a B. A. in one hand and a B. L. in the 
other? A justice of the Supreme Court, whom I shall presently 
quote, was a licensed lawyer before he was a voter. Would he 
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now look down from that great eminence had he been allowed to 
"hang out his shingle" only after a four years' or three years* 
course at a law school? And are we. upon the other hand, quite 
sure that had the bar been put up, it would have kept out all the 
unfit and unworthy ? 

College diplomas and thorough law courses at the best schools 
are not to be disparaged. They are to be encouraged and com- 
mended. No man of sense would decry the advantages of pre- 
vious training, and a thorough knowjedge of the elements of law 
before commencing its practice. The better equipped the young 
man who adopts the law as his profession, the greater the suc- 
cess that may be expected, provided "he is the stuff of which law- 
yers are made.'' At any rate his measure of success will be at- 
tained with greater ease and satisfaction. So let the Bar Associa- 
tion and every lawyer who honors his profession, strive to create 
a public and professional conviction that will demand better and 
higher attainments and that will discourage- the unfit and un- 
worthy. 

As I have said, the tendency is toward a higher and better 
standard of requirements for admission. The law schools are 
lengthening their courses, and if the courts, the lawyers, and espe- 
cially the Bar Associations, will do what they can to induce a con- 
scientious observance of the existing laws upon the subject, this 
tendency will in time elevate the whole body of the profession. 
The process may be slow. But it will go on as rapidly as does 
civilization along other lines. 

Nor is the condition of the profession altogether as bad as it 
is sometimes represented. Mr. Justice Brewer has said in an 
address before the American Bar Association, that "A growing 
multitude is crowding in who are not fit to be lawyers, who dis- 
grace the profession after they are in it, who in a scramble after 
a livelihood, are debasing the noblest of professions into the mean- 
est of avocations, who . . . are despised as the hangers-on of 
4 
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police courts, and the nibblers after crumbs which a dog ought to 
be ashamed to touch. ... It would be a blessing to the pro- 
fession and to the community as well, if some Noachian deluge 
would engulf half of those who have a license to practice." It is 
to be regretted that swch language should emanate from such a 
high source. But intemperate as it is, more surprising is the 
fawning approval with which it was received. I feel constrained 
to hand up a dissenting opinion. It is true the profession is 
crowded. It has always been so if numbers are to be considered. 
It is true that some of its members are neither lawyers nor "fit to 
be lawyers." It has always been so. It is true that many do, 
either from misfortune or unworthiness, "scramble after a liveli- 
hood," It has always been so. But it is not true that these un- 
fortunates or unworthies, or both combined, "are debasing the 
noblest of professions into the meanest of vocations." I think I 
can say truly to the younger members of the profession, that at 
no time was there ever more demand for, and more room for, and 
more honor awaiting the lawyer whom nature has fitted for his 
calling, who is equipped by training and learning, than at present ; 
never a time when there was more "room at the top" for scholarly 
lawyership than to-day — "room at the top," not because there are 
fewer at the top than formerly, nor because those there are less 
fitted for the place, but because the top is broader and calls for 
more occupants. Nor do I qualify my dissent from the opinion 
of the learned and very eminent jurist whom I have quoted, by 
adding that there never was a time when broader qualifications 
were required, never a time when natural fitness, integrity of 
character, scholarship, and knowledge of law as a science, were 
more requisite to honorable success and distinction at the bar, 
than at present, never a time when there was less need of and 
less room for that sort of lawyer as to whom the great justice 
invokes a Noachian deluge. 

I have used the phrase "knowledge of law." That brings me 
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back to my subject, "Qualifications of a Lawyer," from which 
I had wandered. 

It is difficult to define what knowledge of law the lawyer 
should possess. It depends greatly upon his field of usefulness, 
and that depends greatly upon his taste, his aspirations, and 
greatly upon his opportunities. 

It is not necessary that all lawyers should be great jurists, 
any more than that all preachers should be great theologians. 
There is a considerable amount of lawyer's work that can only 
be done by lawyers, and yet does not require a profound knowl- 
edge of jurisprudence, and there have always been lawyers, many 
of them very respectable and useful, who are content to get along 
with the limited knowledge necessary for such work. You have 
all observed the diflference between the lawyer who has studied law 
and the lawyer who has picked up what he knows ; the difference 
between the one who knows something of the history, reason, 
development and science of the law and he who knows only some- 
thing of the art of its practice in the courts, whose knowledge may 
be catalogued in arbitrary rules ; this one seeing only the outside, 
husky bark, the other finding in every twig, leaf and flower the 
fruit of a vitalizing sap drawn through deep underlying roots. 
The tastes and opportunities of each will determine the extent of 
his acquirements and generally, the operation of the law of the 
survival of the fittest will determine the place he occupies in his 
profession. 

To what conclusion, you ask, does all this lead? Let me 
state the conclusion, and thus release your attention. 

First. Not very much can be done by legislation to elevate 
the general average of lawyers. Lawyers like morals are not 
greatly improved by legislation. But much can be done by the 
courts and by the Bar Association. Our own statute upon the 
subject perhaps could be improved. I understand there has 
been some very recent legislation on the subject, but I have not 
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examined the new law. But without additional legislation the 
circuit courts and the local bars can if they think the matter of 
enough importance, prevent the admission of the unworthy and 
unfit. If the "gentlemen learned in the law," who are appointed 
to examine applicants are too lazy or too ignorant to discharge 
that duty, and the courts choose to wink at the neglect, it is doubt- 
ful whether a different statute would be any better enforced. 

Second. If I were to make a suggestion as to detail, it would 
be that the Court of Appeals, or perhaps each circuit judge, be 
authorized to prescribe from time to time, a course of study, speci- 
fying the text books, that each applicant for license shall pursue 
before making application ; that the applicant should file a petition 
for license stating that he had pursued the prescribed course, and 
that the examiners shall certify under oath that they have exam- 
ined the applicant upon that course. The course should be fixed 
at the minimum of reasonable requirement. It would furnish to 
those contemplating the study of law some information as to 
what would be required of them, and deter some, at least, who are 
admitted under the loose administration of the present law. I am 
not sure but that the circuit courts could adopt some such plan 
without further legislation. 

If under such a law the circuit judges would take pains to 
appoint capable and conscientious examiners it would serve to 
keep out those whom Mr. Justice Brewer says "disgrace the pro- 
fession after they are in it." And if some of those who get in 
"had to scramble for a livelihood" (as doubtless many would) 
they would not "debase the noblest of professions into the mean- 
est of avocations." 

Third. Essential as is legal education in determining admis- 
sions to the bar, as much importance should be attached to char- 
acter — amoral and intellectual fitness — as to courses of study. 

Ours is indeed, "the noblest of professions," when it is en- 
nobled by the law. Perhaps the eloquent Hooker did not have 
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in mind some modem compilations of statutes when he declared — 
though what he says is true — ^that, "Of law, no less can be said 
than that her seat is the bosom of God, her voice the harmony of 
the world; all things in Heaven and earth do her homage, the 
very least as feeling her care, the greatest as not exempted from 
her power, both angels and men, and creatures of what condition 
soever, though each in different sort and manner, yet all with 
uniform consent admiring her as the mother of their peace and 
joy." 

The President : The subject of the report of the committee 
and the very excellent paper read by Mr. Yeaman, are now open 
for discussion. If any of the members of the Association desire 
to avail themselves of the opportunity, we shall be glad to hear 
from them. 

Mr. McDermott : I move that the Committee on Adfnission 
to the Bar be requested to see that the law adopted at the last 
session of the legislature is efl&ciently executed as far as may be 
in their power, and that they be requested at the same time, to 
continue their efforts to secure a law in line with the one they 
recommended. 

I wish to say a few words on this subject. The delightful 
paper which we have just heard from Mr. Yeaman, it seems to 
me, requires some modification, or itself requires a "dissenting 
opinion." I am in sympathy with much of what he says, but I 
think it clear, even from his paper and from our general knowl- 
edge of the subject, that if we are going to amount to anything, 
if the law is indeed a learned profession, we must take some steps 
to secure the requisite amount of learning on the entrance of per* 
sons into the profession. It is conceded by everybody who has 
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thought upon the subject that we not only must have learning, but 
we must also have morality. We know that the law can not regu- 
late the morals of the members of the Bar, that must be left 
to the profession itself and the courts ; but the legislature can at 
least require one qualification of a lawyer, and that is that he 
shall have at least a moderate amount of learning when he en- 
ters. The legislature would be derelict in its duty if it did not 
attempt to define some qualification for lawyers. They are as 
prescribed in the statute passed, very moderate. We can not hope 
that any man may become a learned lawyer, worthy of the profes- 
sion and able to elevate it unless he is fairly well prepared at the 
beginning. It seems to me that the argument so far made against 
these provisions would be against study in all professions. It has 
always been a wonder that the lawyers who make claims for them- 
selves as being foremost in the civilization and government of 
their country should be so far behind the medical profession in 
the elevation of their calling. Within the last few years the 
medical profession of this state has so far changed the law that 
no one can practice that calling without a diploma from a imi- 
versity with a three years' course of study. It is just as essential 
that people whose lives and property are at stake should be pro- 
tected from men of ignorance as that people suffering from dis- 
ease should be protected. If the medical profession in the last 
one hundred years has done so much to elevate the standing of its 
members why can't we do something to elevate the standing of 
ours? We apparently, are standing still. We may attempt to 
disguise it, but that is the fact. In the North, West and East there 
is a steady effort on the part of Bar Associations to enlarge the 
standards of qualification for admission to the bar, and we of the 
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South have not at all kept up with the times. The gentleman 
refers to Abraham Lincoln. It may be and. doubtless will be. a 
hundred years before another Lincoln is produced. We are not 
legislating for these once-a-century geniuses. We must legislate 
for the average man, and we can not hope that the standard of our 
learned profession can be maintained if no qualification for ad- 
mission is required. We know by past experience that no atten- 
tion has been paid to requirements for admission to the bar. 
You have seen it again and again that a man applies for admis- 
sion to one judge and is refused, and then he goes to another and 
is admitted. If you have ever been present when men have ap- 
plied for admission you will not afterward contend that the law 
is one of the learned professions. We can not reform everything 
all at once, but we can have a beginning to the reform. There is 
no use in attempting to require in every applicant a high school 
or collegiate education. There is no use in tr3ang to prescribe 
that every man before admission shall have had a four years' 
course of study in law, but when we see that Illinois, Massa- 
chusetts, Indiana, Virginia, and other states have accomplished 
so much in that direction, we may hope, at least to make a begin- 
ning. Now this Committee has made a fair start. They want 
to get a central board that may prescribe ordinary qualifications 
that anybody after a year's study can meet and thus enable the 
board to say that he may start in the profession. If a man does 
not at least know the elementary subjects why should he be em- 
barked in the profession ? If a man has stren^ and a firm pur- 
pose» I don't care how poor he is or how untoward his circum- 
stances, he can not be kept down. Poor boys of genius are not 
kept down by such restrictions. Like Abraham Lincoln, they will 
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overcome the obstacles that confront them and they will acquire 
the qualifications. It is by the men of sloth, who, after a few 
months, acquire a smattering of knowledge and then start in com- 
petition with better men and have to scramble for a livelihood, 
that the trouble is made. It is by methods inaugurated by such 
men that the profession is made to stand in the position it does 
before the public. There is not a man here who does not know 
that the lawyer, as a member of a learned profession and one of 
those who used to be at the very top, does not relatively stand as 
high as he once did. You know that once the lawyer, the doctor 
and the preacher stood foremost, but it is so no longer. That 
may be in part due. to evolution of the situation of affairs, but it is 
also partly due to the fact that the lawyer has not progressed as 
much as the doctor. He has not freed himself of the notion that 
simply because a man wants to be a lawyer he ought to be allowed 
to be a lawyer, even if he don't know the elements of the profes- 
sion. If we back up this committee, if we help to secure from 
the circuit court a fair administration of the law recently passed 
by the local Bar Associations of the different districts, we will 
have gone a long step toward regaining what we can not but 
admit we have lost. We may aid worthy men struggling hard, 
but at the same time keep out men that are wholly unfit. If we 
will do that, in a short time there will be a change in sentiment. 
If we are not equal to attempting that task, we might as well dis- 
band. We all know, unless we can do something practical, unless 
we can help to elevate the bar, we will not get, and we will not 
be entitled to, the respect of the community ; but if we can show 
that we are bent on elevating the bar, not only in learning, but in 
morals, we are bound to command the respect of the most 
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thoughtful people in the community, and the legislature will not 
hereafter pay more attention to a barber than to the lawyers of the 
state, but will be glad to learn what is to the best interests of the 
state and to the aid of the courts, by bringing the profession of the 
law back into the esteem of the public. I have already taken too 
much time, but I believe one of the most necessary things to ele- 
vate the bar is to elevate the standard of admission, so that the 
ranks may not be crowded with those who will not take time to 
acquire the elementary knowledge which they should have at the 
beginning. 

Mr. Hobbs : I move you — 

The President: There is pending a motion, and the vote 
will be put on that motion unless there is someone who wants to 
speak. 

Mr. Hobbs : My motion affects that motion, and it is a mo- 
tion I think I have a right to make. I move that final action be 
deferred upon that motion until to-morrow, as the proposed legis- 
lation by the committee is not fully understood by the members of 
the Association, and by deferring action until to-morrow, we 
shall have an opportunity of reading and studying this so as to 
act upon this intelligently. 

Mr. R. a. T'hornton : We have more time to discuss it now 
than we shall have hereafter. 

The President : Our time will be fully occupied to-morrow. 

Mr. Hobbs : I hear no second to my motion and I §ay this 
before taking my seat. While it may be weak and may add no 
force to the magnificent paper read upon this subject, I desire 
to say, that, imlike the gentleman who preceded me, I do not want 
to send up a dissent, but I desire to concur in every sentence, every 
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kne, and every word of that paper^ because it seems to me to 
embody the real truth that will elevate the bar. It seems to me 
that while it strongly advocates proper education and proper 
learning, it does not seek to place an absolute barrier against every 
man, except the son of the wealthy man, or the man who has the 
means to go through, first a long literary training, and latterly a 
long legal training. 

Don't understand me to say that I do not believe it is proper 
for every man to hold a diploma from the highest university in the 
universe if it is possible, but in my opinion, there are members 
of the bar among those denimciated by Judge Brewer, who hold 
diplomas not only from Jaw schools, but from universities and 
colleges throughout the country. I believe that the school of 
necessity has produced some of the greatest lawyers ever known, 
and I believe that some of the greatest ignoramuses that the legal 
profession has ever seen have been some who held diplomas, not 
only from law schools, but from universities. I say the character 
of the man, his ability to practice law, his moral standing, his 
probity, his worth as a man are the real and controlling elements 
in admission to the bar. 

I do not know whether it is true or not, but I have heard it said 
that the committee appointed to examine Patrick Henry for ad- 
mission to the bar reported that he did not have learning enough 
in the law to admit him, but they found him a man of such ability 
that they believed he would become a lawyer and a man of honor 
to his profession, and therefore they recommended that he be 
admitted to the bar. I believe that those are the principles that 
should govern. A lawyer is not made in a law school or in a 
college. I believe nature itself makes the lawyer, and the doctor. 
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and the preacher, and, while I am an advocate of every measure 
that would elevate the bar, that will tend to require men to seek 
to have knowledge of the law, I am convinced that the lawyer is 
made at the bar. 

Of course, it is necessary to have a preliminary knowledge of 
the law, but every lawyer, as well as every other professional man, 
is made at the bar, the bedside or in the pulpit. Therefore, I 
desire to concur in the splendid and magnificent paper which has 
just been read before this Association. 

The President : This is a question of importance, and one 
that will bear discussion and we will be glad to hear from every 
one who cares to address us. 

Mr. HAiyi^: In my opinion it is as essential that men should 
come to the bar qualified to practice law as it is that men who 
enter the medical profession and who teach the youth of the land 
should come to their vocations well prepared. 

It seems to me ridiculous to say that a law raising the quali- 
fication for admission to the bar will keep out those who are really 
fitted to practice law. The man who has the push and energy and 
ability to make a success when he has been admitted to the bar, 
will have the push and energy and abiity to prepare himself for 
admission, if he knows he must prepare himself before he is ad- 
mitted. It has been said that Patrick Henry was not prepared 
for admission. But if Patrick Henry had been refused admis- 
sion to the bar, he would in a short time have prepared himself for 
admission. 

I had the honor, probably not much honor, to draft one of the 
bills that was introduced at the last session of the legislature, speci- 
fying the qualifications for admission to the bar, the act known as 
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the Averdick Act, and from that act was taken the classifications 
of subjects which were incorporated in the bill that became a law. 
I went before the committee which had charge of the bills and 
urged its passage, and strange as it may seem, the only opposition 
in the legislature to the bill requiring higher qualification for 
admission to the bar was from the lawyers of that body. To my 
mind that is unexplainable. I do not understand it at all. When 
I heard read the remarks that Judge Brewer had made about 
lawyers, although I had not known it before, it occurred to me 
that Judge Brewer must have, at some time, practiced law at the 
Kenton County Bar. He so thoroughly described some of the 
lawyers. We have at the Kenton County Bar as eminent men as 
at the bar of any county in the state. At that bar were reared Car- 
lisle, Goebel, Stevenson, and scone of the best lawyers that ever 
lived in any country and what I say does not reflect upon the great 
body of the lawyers at the Kenton County Bar, but I say, what 
every member of the Kenton County Bar knows is true, that at 
that bar we have men who can not read a page of English, can not 
spell the ordinary words in common everyday use. We have 
men who never studied law a day in their lives, and to whom the 
simplest proposition of law ever formulated is as incomprehensible 
and as great a mystery as the building of the Egyptian pyramids. 
We have men at that bar whp are not practitioners, but who are 
runners, and who are as unfit to practice law as they are to write 
a historical essay or give a dissertation upon some extremely ab- 
struse subject. 

What would be the eflFect upon the practice of medicine if every 
Tom, Dick and Harry should be turned loose to kill all the people 
he is called in to doctor? By raising the qualifications of admis- 
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sion to the profession, the practice of medicine has been elevated 
all over the land. 

What would be the condition of the public schools if everybody 
was allowed to go into the public schools and teach the youth of 
our land, on the theory that those who are not qualified would 
soon be crowded out. I tell you it is the ignorant lawyer that is 
the disreputable lawyer, as a rule. It is the man who can not 
make a living honestly that is driven, sometimes very willingly, to 
making a living dishonestly. It is that character of men who 
are bringing the profession of law into disrepute and destroying 
the standing of the lawyer in the community, and it is that class 
of men that bills of this character are seeking to reject, and not 
those who have the push and energy to practice law after they get 
in, because they will have the push and energy to qualify them- 
selves before they go in. I second the motion of Mr. McDermott. 

Mr. Kennedy Hthu : It has been suggested that^ perhaps, 
the effect of the proposed bill is not thoroug^hly understood, and, 
while I know I am incapable of explaining it as it should be, I 
have read it and desire to attempt to analyze the present law and 
the proposed bill before asking for a vote on the report of the 
committee. 

I'he old law on the question simply provided that the circuit 
courts could appoint two lawyers, "learned in the law," whose 
duty it should be to examine the applicant "touching his knowl- 
edge of the law and capacity to practice the same." It did not 
prescribe the subjects of law upon which the examination should 
be held. It did not prescribe any standard of correctness in the 
answer. The examinations varied according to the examiners. 
The law which was recommended by your committee to the legis- 
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lature/ amended this provision, by requiring that the examinaticKi 
should embrace certain specified subjects of law and require a 
fixed rating. This suggestion from this bill, or some other, the 
legislature adopted. 

But your committee further recommended to the legislature 
that the general academic education of the applicant should be 
considered in the awarding of the certificate. The legislature, or 
rather the Judiciary Committee, was wholly averse to permitting 
any Board of Examiners to consider the academic qualifications 
of an applicant. Consequently that committee, in the bill it reported 
to the legislature, absolutely withdrew from the examiners all 
right whatsoever to consider the applicant's general education and 
even the meager words, "and his capacity to practice the same," 
under which the old boards used to consider his general educa- 
tional qualifications, were repealed. The present law directs 
that boards shall award a certificate, if, upon the examination, 
the applicant shows a general average of 75 per cent in his an- 
swers to the legal questions, irrespective of "his capacity to prac- 
tice the same." 

Another point which your committee thought essential was 
that the examination should be in writing, so that the general 
education of the man could be determined from his written paper. 
The committee of the legislature, however, positively declined to 
require written examinations. 

It also declined to establish a board to examine for the whole 
state. Yet this is the only means of obtaining uniformity in the 
examinations of all applicants. A board charged with this re- 
sponsibility Some bills before the legislature provided fees for 
the members of the board, but our bill did not, and there were 
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prominent lawyers in every appellate district willing to serve 
without pay and such I believe, from the general interest manifest 
in the subject, could always be found. The objection that it would 
be a hardship on applicants. to have to travel to Frankfort was 
met by providing that a member of the board would hold the 
examination on request in his own appellate district. The legis- 
lature, however, adopted a law imposing the same expense and 
inconvenience by requiring the applicant to go to an adjoining 
circuit to stand the examination without obtaining the desired 
uniformity. 

Now this bill was not hurriedly prepared. I assisted, myself, 
in the examination of the law, and know that the law of every 
single state in the Union was carefully gone over before the bill 
was drawn, and that one of the considerations of the committee 
was that in this bill they were putting Kentucky in the 
class of twenty-nine other states, which were endeavoring to 
establish uniformity in the laws of various other states on the 
subject of admissions to the bar. 

Therefore, I move, as an amendment to Mr. McDermott's mo- 
tion, that the committee be instructed, as far as they can, to carry 
out, with strictness, the provisions of the present laws, and alsa 
that the report of the committee be approved. 

Mr. McDermott: That was what I understood my motioa 
to be. My motion was that the committee should be requested 
that, as far as they can, they should have the law adopted effi- 
ciently carried out, and that they continue in their labors. 

The PREsroENT: Mr. Helm's motion included the approval 
of the report of the committee. Do you accept that? 

Mr. McDermott: Yes. i. 
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The President : If there are any other gentlemen who de- 
sire to discuss the question, we shall be glad to hear from them. 
The motion is that the Association do now approve of the report 
of the Committee on Admission to the Bar and that it request the 
committees that may be appointed to use their best endeavors to 
also induce the circuit courts of the state to carry out, to the letter, 
the law as enacted by the legislature at its last session, and that the 
whole matter be continued in the hands of the Committee oa 
Admissions to the Bar, for the purpose of procuring such other 
legislation as may meet the requirements of the state. 

A vote being taken, the motion as amended was carried. 

The President : There is another report from a committee. 
There was a Committee on Preservation of the Court of Appeals* 
records. Judge Pirtle, of Louisville, has not been able to be 
here, but has sent me his report, which the secretary will now 
read. 

The report was read as follows : 

Hon, W. H, Mackoy, President Kentucky Bar Association : 

Dear Sir: The committee appointed at the last meeting of 
the Association to co-operate with the Court of Appeals in secur- 
ing the preservation of the records of the court, beg to report 
that a meeting of the committee was called to be held in Frank- 
fort soon after the appointment of the committee, and that the 
chairman of the committee went to Frankfort, but that no other 
member of the committee was able to attend. Upon consultation 
with members of the legislature, it was determined that the efforts 
of the committee should he addressed to aiding the passage of the 
bill for the building of a new capitol, in which fireproof offices 
woyld be provided for the records of the Court of Appeals. As 
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is well known, complications arose during the session of the legis- 
lature which defeated all efforts to have an appropriaticm made 
for the erection of the capitol building. 

The committee begs to report that it was impracticable to have 
an appropriation by the legislature to erect proper buildings for 
the Court of Appeals and its clerk's office, separate from the 
capitol building, and recommends that the Association use its in- 
fluence to have the legislature make an appropriation for the 
erection of a capitol building. 

Very truly yours, 

Jam^s S. Pirti.^^ Chairman. 

Louisviu.^^ Ky.^ July i, 1902. 

Th^ President: This was a Special Committee, but I sup- 
pose it will be for this Association to determine whether this 
Special Committee shall be continued or not. A motion to that 
effect or on that subject will be in order at the present time. 

On motion of Judge Hunt, this Special Committee was con- 
tinued. 

This PR^sro^NT: The proceedings for this afternoon are 
now finished, unless there is some special matter. A trolley ride 
will take place at 5 o'clock, and members are requested to be at 
the Central Station promptly at 5 o'clock. Judge Lindsay will 
deliver his address this evening at 8 o'clock. 
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NIGHT SESSION. 

The Association was called to order by the president to intro- 
duce Judge Lindsay. 

The President : I have now the pleasure, not of introduc- 
ing, for he is too well known in Kentucky to require an introduc- 
tion at my hands, but of presenting to you Ex-Senator Lindsay, 
who, although he is engaged in the practice of law in the City of 
New York, still retains his home in and cherishes for Kentucky 
an undiminished affection. 

The subject of his address this evening is, "The Lawyer in 
Kentucky and Elsewhere." 

SENATOR WM. LINDSAY'S ADDRESS. 

Mr. President and Gentlemen : 

The opportunity of meeting the representative lawyers of Ken- 
tucky afforded by this interesting occasion is to me a source of 
unalloyed pleasure. My thanks are due to the Kentucky Bar 
Association, and I lose no time in assuring its members of my 
gratitude for the invitation to make the address this evening. 

More than two years before the commencement of the Civil 
War I was authorized and empowered as an attorney to practice in 
the courts of this ancient Commonwealth. As student and lawyer, 
I have given forty-five years of my life to the profession of the 
law in connection with the bar and courts of Kentucky. There 
have been occasional interruptions, notably one of four years* 
duration, when my fortunes were joined with those of five or six 
himdred thousand other young men in an endeavor to establish the 
practical existence of the right of a State to secede from the 
Union. 
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The arguments to which we resorted included force as well as 
reason and force failing us, reason gave way to the persuasive 
influence of stronger battalions and heavier artillery, and there 
was entered up against us a judgment from which no appeal would 
lie, by a court whose process was more irresistible than the old- 
time writ of capias ad satisfaciendum, and painfully similar to 
that writ in the manner of its execution. Failure attended the at- 
tempt to establish the doctrine of secession, as failure often at- 
tends the most earnest, zealous and intelligent efforts of the law- 
yer; but the experience of the four years of war was not without 
its value to all the participants, and that value was greater to those 
who failed than to those who won, to the defeated, than to the 
victors. All learned the useful lessons of patience, courage, per- 
sistence and determination. But the fortitude that sanctifies de- 
feat, and the manly acceptance of results, that no sacrifice could 
prevent, and no available human agency could overcome, were 
especially and peculiarly the lessons of the disappointed and de- 
feated Confederates. 

It was wonderful how quickly after the last gun of internecine 
war was fired, the law resumed its sway, and the courts re-asserted 
the supremacy our form of government guarantees to the judiciary. 
In the spring of 1865 the Kentucky Confederates returned to their 
homes paroled prisoners of war. Within a year the Act of Expa- 
triation was repealed and the re-enfranchised resumed their citi- 
zenship, and those of us who had given up professional duties as 
lawyers asserted without hesitation our rights and privileges as 
members of the bar, and took up again the business of advising 
the courts how the law should be administered, and in matters of 
doubt assumed to instruct them as to the true meaning of the laws 
it was their duty to enforce. 

The policy of Governor Bramlette, in reference to indictments 
returned while the war was flagrant, was as courageous as it was 
far-seeing and beneficent. Without the complete restoration of 
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fraternal feelings, peace would have been a mockery, and fra- 
ternity was impossible as long as the conduct of the soldiery was 
being reviewed by the courts. A representative soldier, and a 
good one. Governor Bramlette would tolerate no peace that was 
not as real as it was formal. A statesman, he appreciated the 
great truth that oblivion in respect to the past was the high-road to 
the re-establishment of good feeling and good citizenship. A 
judge and a lawyer, he was as jealous of the reputation of the 
judiciary as he was magnanimous in the discharge of his duties as 
Chief Executive. Prosecutions for offenses originating in and 
connected with the war foimd no favor with him, whether the 
supposed offenders were Union men or Confederates. He did not 
inquire critically as to guilt or innocence, except in cases where the 
lawlessness had been high-handed or cruel. In most instances it 
was but necessary to ask in order to secure executive clemency. 
He closed the doors of the courts against political prosecutions 
and against the infliction of personal vengeance under the forms 
of law. He substituted peace, real and substantial, for disorgan- 
ization and violence, and maintained and promoted the confidence 
of the people in the rectitude and fairness and justice of the courts, 
by removing the temptation, as well as the opportunity for judicial 
wrong-doing. 

Naturally the lawyers of the state appreciated the wisdom and 
patriotism of his course. The kindly relations and the spirit of 
good fellowship that had always been the distinguishing charac- 
teristics of the Kentucky bar, were re-established, and all classes 
of society, following the example of the bar, forgot to remember 
wrongs that but a year before had been considered too grievous to 
be forgiven, and reconciliation and fraternity became the order of 
the day. 

Fortunately, in those days of conciliation, the old-fashioned 
Kentucky lawyer was still one of our recognized institutions. He 
was to be found at every county-seat, and to be met at every 
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court. He was an advocate of peace and believed in the regular 
and orderly administration of the law, and his influence in those 
directions was felt in every section. Conservative by nature and 
education, he was opposed to all changes, the benefits of which 
were not apparent to his critical and somewhat contracted vision. 
He venerated the customs and traditions that had come down to 
Kentucky from Virginia. With him the common law was the per- 
fection of human reason and the Civil Code of Practice a veritable 
legal abomination. He believed in the subordination of military 
to civil authority, as fervently as he believed in the religion of his 
fathers. He contemplated, with sorrow, the animosities engen- 
dered by the war, and rejoiced when their influence with courts 
and juries was minimized by the action of the Governor. He was 
proud of Kentucky and especially of the history of her courts of 
justice. He had never heard the integrity or fairness of her 
judges seriously questioned, and though he could not believe they 
would yield to partisan considerations, he was gratified to see the 
temptation removed. He deemed it better an hundred guilty men 
should escape punishment, than that one conviction should be 
traced to prejudice or partisanship on the part of judge or jury. 

These sturdy old lawyers were in full practice when I came 
to the bar. My earliest professional acquaintances were among 
them. Of course, I met personally only a few before taking my 
seat on the bench of the Court of Appeals in September, 1870. I 
came to that important and responsible position without the neces- 
sary learning or experience. Realizing that fact I could only 
hope for kindly and charitable consideration by the members of 
the bar. My hopes in that respect were more than realized. 
Their support was generous and open-handed, and I would be 
wanting in gratitude to fail on this, or any other proper occasion, 
to express my affectionate regard for those who yet survive, and 
to add my feeble tribute to the memories of those, who, having 
kept faith with their country and their fellow men, have passed 
from life's labors to the rewards they richly deserve. 
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We live in a country in which familiarity with, and respect for 
the fundamental principles of the law are well nigh universal. 
Before the Revolution it was complained by a British commander 
that all Americans were lawyers or smatterers in the law, and, 
therefore, incorrigible in respect to their claim that the colonies 
could not be legitimately taxed by the Parliament of Great Britain. 
Commenting on this complaint, Edmund Burke was moved to say 
in the House of Commons, that when great emoluments could not 
win over to the government those who understood the law, and 
the spirit of opposition could not be broken, that spirit would soon 
become stubborn and litigious. He observed that the study of the 
law makes men acute, dexterous, prompt in attack and ready in 
defense, and that while the people of other countries are more 
simple and less mercurial and judge of an ill principle in govern- 
ment only by an actual grievance, the Americans, in consequence 
of their familiarity with fundamental principles, anticipated threat- 
ened evil and judged of the pressure of an anticipated grievance 
by the badness of the principle sought to be enforced. They 
augured misgovemment at a distance and snuffed the approach 
of tyranny in every tainted breeze. 

The descendants of the colonists appreciate the accuracy and 
completeness of Guizot's statement that — 

"Liberties are nothing until they become rights — ^positive 
rights, formally recognized and consecrated. Rights, even when 
recognized, are nothing so long as they are not entrenched within 
guarantees. And lastly, guarantees are nothing so long as they 
are not maintained by forces independent of them in the limit of 
their rights. Convert liberties into rights, surround rights by 
guarantees, entrust the keeping of these guarantees to forces capa- 
ble of maintaining them — such are the successive steps in the 
progress toward a free government." 

The lawyers of the Revolutionary times never forgot or over- 
looked the concession of King James to the English emigrant, 
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that in the new world he should retain all the personal and social 
rights and privileges of an Englishman. They applied that con- 
cession to the exigencies of the times and all else failing, inspired 
the colonist to maintain it by force. By the Declaration of Inde- 
pendence, and through its successful maintenance, they converted 
their liberties into rights. By the organic laws of the states, and 
the Federal Constitution, they surrotmded those rights with guar- 
antees which they entrusted to forces abundantly able to defend 
and preserve them. 

It would be unfair to attribute all these great results to the 
lawyers and their influence, but history will bear out the state- 
ment, that the colonial lawyers were active in all movements look- 
ing to national independence, and leaders in all movements for the 
protection of the individual, and the security of property. 
Paraphrasing the language of an eminent writer, they formed 
then, as they have formed since, a party without a name or badge, 
extending over the whole community, penetrating all classes of 
society, acting upon the country imperceptibly, and finally fash- 
ioning affairs to conform to their teachings. 

The social and genial characteristics of the bar render, and 
have always rendered it the most attractive element of American 
society. Especially has this been the case in the states of the 
South, where, residing principally in towns and villages, away 
from the marts of commerce, the lawyers have remained uncon- 
taminated and unaffected by the spirit of modem commercialism. 
The friends and neighbors of all the reputable members of the 
communities in which they live, they to a great degree have been 
the keepers of the consciences as well as the protectors and de- 
fenders of the estates of those who honor them with their 
clientage. 

John Pendleton Kennedy, who was intimately acquainted with 
the bar of Maryland and Virginia, pictured the legal profession 
of seventy years ago with the hand of a master. I can not forbear 
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to quote his language, and in that connection to say, that every 
word he used might have been applied to the bar of Kentucky as I 
first remember it. 

"I have (he said) a great reverence for the profession of the 
law and its votaries ; but especially for that part of the tribe which 
comprehends the old and thorough-paced stagers of the bar. The 
feelings, habits and associations of the bar in general, have a very 
happy influence upon the character. It abounds with good fellows ; 
and, take it altogether, there may be collected from it a greater 
mass of shrewd, observant, droll, playful and generous spirits, 
than from any other equal number of society. They live in each 
other's presence like a set of players ; congregate in courts like the 
former in the green room; and break their unpremeditated jests, 
in the interval of business, with that sort of undress freedom that 
contrasts amusingly with the solemn and even tragic seriousness 
with which they appear, in turn, upon the boards. They have one 
face for the public, rife with the saws and learned gravity of the 
profession, and another for themselves, replete with broad mirth, 
sprightly wit and gay thoughtlessness. The intense mental toil 
and fatigue of business give them a peculiar relish for the enjoy- 
ment of their hours of relaxation, and, in the same degree, in- 
capacitate them for that frugal attention to their private concerns 
which their limited means usually require. They have, in conse- 
quence, a prevailing air of unthriftiness in personal matters, which, 
however it may operate to the prejudice of the pocket of the indi- 
vidual, has a mellow and kindly effect upon his disposition. 

In an old member of the profession— one who has grown gray 
in the service, there is a rich unction of originality, that brings him 
out from the ranks of his fellowmen in strong relief. His 
habitual conversancy with the world in its strangest varieties, and 
with the secret history of character, gives him a shrewd estimate of 
the human heart. He is quiet and unapt to be struck with wonder 
at any of the actions of men. There is a deep current of observa*- 
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tion running calmly through his thoughts, and seldom gushing out 
in words; the confidence which has been placed in him, in the 
thousand relations of his profession, renders him constitutionally 
cautions. His acquaintance with the vicissitudes of fortune, as 
they have been exemplified in the lives of individuals, and with the 
severe afflictions that have "tried the reins" of many, known only 
to himself, makes him an indulgent and charitable apologist of the 
aberrations of others. He has an impregnable good humor, that 
never falls below the level of thoughtf ulness into melancholy. He 
is a creature of habits, rising early for exercise ; temperate from 
necessity, and studious against his will. His face is accustomed 
to take the ply of his pursuits with great facility, grave and even 
severe in business, and readily rising into smiles at a pleasant con- 
ceit. He works hard when at his task ; and goes at it with the re- 
luctance of an old horse in a bark-mill. His common-places are 
quaint and professional; they are made up of law maxims, and 
first occur to him in Latin. He measures all the sciences out of 
his proper line of study (and with these he is but scantily ac- 
quainted), by the rules of law. He thinks a steam engine should 
be worked with due diligence, and without laches; a thing little 
likely to happen, he considers as potentia remotissima; and what is 
yet not in existence, or in esse, as he would say, is in nubibus. 
He apprehends that wit best that is connected with the affairs of 
the term ; is particularly curious in his anecdotes of old lawyers, 
and inclined to be talkative concerning the amusing passages of 
his own professional life. He is, sometimes, not altogether free 
of outward foppery; is apt to be an especial good liver, and he 
keeps the best company. His literature is not much diversified, 
and he prefers books that are bound in plain calf, to those that 
are much lettered and gilded. He gamers up his papers with a 
wonderful appearance of care; ties them in bundles with red tape; 
and usually has great difficulty to find them* when he wants them. 
Too much particularity has perplexed him ; and just so it is with 
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his cases; they are well assorted, packed and hid away, in his 
mind, but are not easily to be brought forth again without labor. 
This makes him something of a procrastinator, and rather to de- 
light in new business than finish his old. He is, however, much 
beloved, and affectionately considered by the people." 

No kindlier or more touching epitaph could be written, no 
more complimentary eulogy pronounced than to say of a man, he 
was much beloved and affectionately considered by those with 
whom his life has been spent. The gpreat men of the world com- 
mand our admiration. We do not hesitate to testify to the fame 
of those whose achievements have been exceptional or extraor- 
dinary, but only those who benefit mankind command our love, 
and it is only their memories we affectionately consider. There 
is no one of us, at least no one in the "sere and yellow leaf," who 
does not recall the names of Kentucky lawyers, who deserve to be 
spoken of in the words that Kennedy applied to the old-time law- 
yers of Virginia and Maryland. We have some of them yet 
among us, and I congratulate myself that not a few are honoring 
me with their presence to-night. 

Passing from the social and more attractive attributes of the 
Kentucky Bar, I take up the consideration of its standing for 
courage, learning and ability. There has always been a tendency 
to look to the Supreme Court, at Washington, as the embodiment 
of judicial learning, and the creator of judicial precedents. It 
being the court of last resort in all controversies where the powers 
of the Federal government or the limitation of the Federal Consti- 
tution on state authority are involved, this tendency is natural. 

One of the most interesting, as well as one of the most import- 
ant questions that came before the courts of the country in the 
earlier years of the Republic was, whether they could lawfully 
refuse to enforce legislative enactments found to be in conflict with 
the Constitution of a state, or the Constitution of the United States. 
In Marbury v. Madison, decided in February, 1803, the Supreme 
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Court, in an elaborate opinion by Chief Justice Marshall, passed 
on and conclusively settled that question. In the course of the 
opinion it was said : 

"So, if a law be in opposition to the Constitution, if both the 
law and the Constitution apply to a particular case, so that the 
court must either decide that case conformable to the law disre- 
garding the Constitution, or conformable to the Constitution, dis- 
regarding the law, the court must determine which of these rules 
govern the case. This is the very essence of judicial duty. If, 
then, the court are to regard the Constitution, and the Constitution 
is superior to an ordinary act of the legislature, the Constitution 
and not such ordinary act must govern the case in which they 
both apply." 

This great opinion did not determine this question for the 
courts of Kentucky. Anticipating by eighteen months the deci- 
sion of the Supreme Court, the Kentucky Court of Appeals 
decided, in the cases of Stidger v. Rogers, and Enderman v. Ash- 
ley, that acts of the General Assembly were void, and refused to 
permit them to be enforced because they were in conflict with 
provisions of the Constitution of this Commonwealth. It made a 
similar ruling in GuUion v. Boulware, in August, 1801, and still 
another in Caldwell v. Commonwealth, in April, 1802. So that 
the doctrine had become the settled rule of judicial decision in this 
state before the case of Marbury v. Madison had found its way 
into the courts of the country at all. 

This question was not new in Kentucky in 1801. Our pioneer 
lawyers and law makers brought it with them through the Cum- 
berland Gap, and down the Ohio river, when they came westward 
to lay foundations of the first American Commonwealth erected 
this side of the Alleghanies. 

In the records of the Political Club, existing at Danville from 
early in 1786 to 1790, which records were given to the public by 
Mr. Thomas Speed, in one of his interesting contributions to the 
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Papers of the Filson Club, we find this entry, of date Saturday, 
May 5, 1787: 

"The question appointed for this evening's debate, If an act of 
assembly should be contrary to the Constitution, which ought to 
govern a judge in his decision?' after being read and debated, was 
determined as follows: Resolved, as the opinion of this club, 
that when an act of assembly is contrary to the Constitution, the 
judge ought to govern his decision by the Constitution." 

This was not the first time this proposition was discussed 
by that club. A paymaster in the United States Army spent the 
night of August 29, 1786, at Danville. He stated in his diary 
that he was "very much disturbed by a political club, which met 
in the next house to where we slept, and kept us awake until 12 
or I o'clock. . . . The ^dispute was, one side insisted, that an 
act of assembly was not law when it did not perfectly agree with 
the Constitution of a state. It was opposed by the other party, 
and a very long debate took place." 

It may well be imagined that a question of such importance 
would • provoke a debate by Kentuckians sufficiently earnest to 
disturb the slumbers of a military gentleman, who was probably 
indifferent whether the Constitution or the act of assembly should 
control. 

In the Virginia Convention that ratified the Federal Constitu- 
tion, Patrick Henry expressed doubt as to whether the Federal 
judiciary would have courage to treat unconstitutional legislation 
by the proposed Federal Congress, as the Virginia judges had 
theretofore treated the unconstitutional enactments of the Virginia 
Legislature, saying that the Virginia courts had the fortitude to 
oppose unconstitutional acts, and he took it as the "highest en- 
comium on this country that the acts of the legislature, if uncon- 
stitutional, are liable to be opposed by the judiciary." 

The clause of the Federal Constitution, forbidding the states 
to pass laws impairing the obligation of contracts, had received no 
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judicial interpretation in respect to how far pre-existing remedies 
entered into the obligations the state laws are not to impair, prior 
to the time our Court of Appeals decided the celebrated cases of 
Blair v. Williams, and Lapsley v. Brashears. In those cases the 
court had before it practically an untrodden field. The judges 
had the opportimity to exhibit profound learning in local and 
constitutional law, and also the opportunity to display that courage 
and independence which is indispensable to the due administration 
of the law in times of public distress and political excitement. 

They proved equal to both opportimities. They discussed the 
principles illustrating and controlling the great question before 
them, with exceptional ability, and furnished by their decisions to 
the courts of the country, not excluding the Supreme Court, at 
Washington, a precedent everywhere recognized as unimpeach- 
able and supported by reasons as convincing to-day as they were 
eighty years ago. These judges did more. Driven from their 
court room, the records of their court taken from their possession, 
compelled to face public indignation, and to endure calumny and 
opprobrium, they preserved their dignity, and patiently awaited 
the sober, second thought of the people, and its results. When 
the storm subsided they resumed their places as judges of our 
highest court, and proceeded to discharge their duties unaffected 
by political or personal considerations, and free from any tinge of 
the resentment that might have been expected to follow one of, if 
not the bitterest, public contest that has occurred in the history of 
this Commonwealth. 

Their conduct and bearing pending the contest, and their free- 
dom after it was settled, from the influence of any other than legit- 
imate considerations, united to constitute a judicial example more 
to be prized than any legal precedent could have been, however 
important the question involved, or however valuable it might be 
in pointing the way to the correct adjudication of similar ques- 
tions in the future. 
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It was an example that exemplified the possibility that justice 
may be blind, and that judges may discard party, friendship and 
kindred, and, forgetting past wrongs and indignities, measure out 
the law, with an even hand, to foe and friend alike. 

At the close of the late civil contest, the courts of the country, 
state and Federal, were called on to determine how far, if at all, 
the provisions of the Federal Constitution had been affected by the 
disturbed conditions resulting from the four years of war. As 
early as 1865, in Corbin v. Marsh, the Kentucky Court of Appeals 
announced broadly that the Constitution of the United States is 
the supreme law at all times, and under all circumstances, over 
the citizens and the states, and over the National Government, and 
all its departments, military as well as civil, in war as well as in 
peace. In the year following, in December, 1866, in ex parte Mil- 
ligan, it was decided by the Supreme Court of the United States, 
"that the Constitution of the United States is a law for rulers and 
people, equally in war and in peace, and covers with the shield of 
its protection all classes of men at all times and under all circum- 
stances." This language of the majority opinion of the court was 
practically a paraphrase of the language of our Court of Appeals. 

The definition of a bill of attainder, by Judge Nicholas, in 
Gaines v. Buford, announced in 1833, was accepted in terms by 
the Supreme Court, in Cummins v. Missouri, in December, 1866. 

In deciding that state enactments and the provisions of state 
constitutions, looking to the infliction of punishment for unas- 
certained crime, through oaths of expurgation, are tmconstitu- 
tional and invalid, the Supreme Court but re-asserted the prin- 
ciple theretofore announced and enforced by the Kentucky Court 
of Appeals, in Burkett v. McCarthy. 

This line of illustration might be indefinitely extended, but for 
reasons readily perceived it is not for me to discuss the rulings of 
our Appellate Court subsequent to the time at which I became one 
of its members. Those who follow us will be able more impar- 
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tially to pass on the merits or demerits of this generation of 
judges and lawyers, and I leave the task to them. 

During the times whereof I feel free to speak our courts were 
oftenef the leaders than the followers of other American tribunals, 
and the opinions of our Court of Appeals take rank with the 
best, whether rendered by the courts of the general government or 
by those of our sister states, as well those in regard to issues 
peculiar to American institutions, as those declaring principles 
of law generally applicable to the relations of life and to the busi- 
ness transactions of mankind. 

Courts and judges are not the only expounders of the law, 
and are not alone entitled to the credit for its progress and admin- 
istration. The courts give back to the country authoritatively, 
that which they receive from the bar, and their opinions embody 
the conclusions reached, and the truths unearthed, through the 
patient and intelligent labor of both bar and bench. 

We do not always keep in mind the responsibilities of the legal 
profession to the general public. There is nowhere to be found a 
more admirable statement of the reasons for this responsibility 
than is to be found in the observations of DeTocqueville, in his 
work on "Democracy in America," and I do not hesitate to appro- 
priate liberally the thoughts of that eminent and learned man. 

In all enlightened countries the legal profession has taken an 
important part in the vicissitudes of society. Its members possess 
the special information in relation to government, that constitutes 
them a kind of privileged class. They are the masters of a science 
daily applied to the affairs of mankind. They serve as arbiters in 
litigation, and while they do not always control and direct the 
blind passions of their clients, as a rule they modify the fierceness 
of those passions and prepare the minds of those they represent for 
ultimate submission to the law as declared by the courts. In free 
governments the members of the legal profession are always found 
in the leadership of parties. Devoted to the principles of democ- 
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racy, they perceive its weaknesses, and are slow to participate in 
its occasional follies. Generally they are trusted by the people in 
spite of the efforts of demagogues and place hunters to the con- 
trary. The people know them to be interested in supporting the 
popular cause, and recognize the fact that they spring from, and 
are directly connected with, them by birth, education and interest. 

The voters fill the legislative assemblies with lawyers, and the 
latter rarely fail to exercise a controlling influence in the enact- 
ment of laws, and in providing for their enforcement. 
It is doubtful whether popular institutions could be main- 
tained, should the influence of the lawyer fail to keep pace with 
the increase of political power in the masses, resulting from the 
extension of the suffrage. In former times the invisible influence 
of the lawyers has been exercised for the public good. That many 
of them have shaped their conduct as selfishness or ambition may 
have dictated does not militate against the truth of this proposi- 
tion. The exceptions do not disprove the rule. The dominant 
membership of the profession has never been faithless to the 
cause of free institutions. Its representatives have stood steadily 
for equal laws, and have jealously guarded the rights of the in- 
dividual, and as jealously the rights of property. The profession 
has supplied the country with learned and upright judges, with 
wise and faithful counselors, and with able and eloquent advo- 
cates. In the past it has been adapted to the conditions its mem- 
bers were called to meet, and the wholesome influence they have 
heretofore exerted, on society and on government, entitles them, 
the living and the dead, to the eulogium, "Well done, good and 
faithful servants." 

But we have to-day new conditions, and the paramount ques- 
tion with us is, whether we are to prove equal to our respon- 
sibilities in the future ? In times past society — I mean society in a 
quasi public or political sense — was made up of individuals. To 
restrain the selfish and lawless has been to preserve the peace and 
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promote the good of the community. He is a bad citizen, who is 
not capable of being, to some degree, restrained by the friend in 
whom he has confidence, and to whom he habitually looks for 
counsel and advice. Each lawyer having been more or 
less the mentor of his individual clients, the separate, but well- 
nigh universal action of the profession, could not fail, and has 
not failed, to bring about beneficent results. But, as I have said, 
the conditions of to-day are not those of yesterday. The individ- 
ual is rapidly ceasing to occupy his former importance in making 
up the clientage of the successful lawyer. Combinations — ^aggre- 
gations of the capital and capacity of the captains of industry, in 
short, modern corporations, are becoming, and, in some localities, 
have already become, the only litigants whose patronage the enter- 
prising and progressive lawyer cares to secure. 

In these days there are lawyers with only a single client, will- 
ingly giving their attention to the business of that client, to the 
exclusion of all other employments. We have occasional instances 
in which the compensation paid for legal services in a single trans- 
action satisfies the ambition and answers the expectations of the 
fortunate lawyer, and enables him to retire from the profession 
and, during the remainder of his years, to live a life devoted to the 
more congenial pursuits of the capitalist. These instances do not 
constitute the prevailing rule in Kentucky, nor in the states of the 
South, but in a greater or lesser degree everywhere the lawyers 
are gradually separating themselves into two classes, the corpora- 
tion, and the anti-corporation lawyers. 

We, of the profession, do not recognize the propriety of these 
designations, but the public do, and we can not say that the public 
have no reason for the adoption of the nomenclature in which they 
seem pleased to indulge. 

All this may be better pecuniarily for the lawyer, but it is not 
better for society. The lawyers who are fortunate enough to 
enjoy corporate employment — and they include a large proportion 
6 
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of the ablest, most accomplished and learned members of the bar — 
are being gradually weaned away from the people, and the social 
and confidential relations once existing between them, and 
their extended clientage, are rapidly passing out of existence. This 
change necessarily impairs the influence these members of the pro- 
fession ought to, and otherwise would, exercise with their neigh- 
bors and friends. Their advice, which, under former conditions, 
was sought for, and gratefully received, comes now, as that of a 
stranger, and a stranger whose interests and sympathies are sup- 
posed to be foreign to the interests of those whose conduct he 
seeks to affect. 

When learned gentlemen of the bar come to advise their cor- 
porate clients, it is not generally in regard to the duties of citizen- 
ship, or the obligations imposed by our social organization. Cor- 
porations, not being citizens or members of society, seek the ad- 
vice of lawyers only so far as their legal rights are concerned. 
Their boards of directors and their principal executive officers 
have only the financial interests of their constituents in their keep- 
ing. The obligation of such boards and officers is to see that divi- 
dends are earned and distributed, or surplus funds accumulated, 
if such results can be reasonably and legally brought about by 
their efforts, and it is in reference to the legality or illegality of 
contemplated policies, and not to humane considerations, affecting 
the happiness or comfort of the public at large, that they call for 
the assistance of their legal advisers. The officers of corporations 
are no doubt equal in integrity, good citizenship and general 
morality, to the average members of society, but in the manage- 
ment of corporate business, they act not personally, but officially, 
and the municipal and not the moral law measures the extent and 
the limitations of their duties and responsibilities. 

How far, if at all, it may be true, that there is one rule of 
morality for an individual and another for a corporation, I shall 
not take time to inquire. I may venture to say, however, that the 
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trai^aetion of the ordinary business of the people through corpo- 
rate organizations does not tend to widen the field of unselfishness, 
or to elevate or dignify the standard of good citizenship. While 
business corporations are not wholly bad, any more than they are 
altogether good, they can not be said to be schools of ethical cul- 
ture or institutions established for the encouragement of philan- 
thropic action. 

To the extent they take the place of the individual in ordinary 
business, and do for him those things he formerly did for himself, 
they relieve him from answering at the bar of public opinion, for 
acts of illiberality oppression and extortion that he would not 
care to defend as a member of a partnership or as the sole proprie- 
tor of a business enterprise. As a holder or owner of stock in a 
corporation, the individual has generally no voice in the manage- 
ment of its business, except when he comes to participate in the 
annual election of its board of directors. With the morality as 
contradistinguished from the legality of the corporate transac- 
tions, he is generally and willingly, an unimportant factor. 

I was impelled to say on another occasion, and I take the 
liberty of repeating to-night, that whatever reduces or minimizes 
the importance of the individual, diminishes his sense of respon- 
sibility and weakens the force of the obligations of duty that would 
otherwise constrain a conscientious man to their due observance. 
So long as he submits himself to the necessary tendency of this 
diminution of personal responsibility, he surrenders his convic- 
tions of duty in organized business adventures to the consideration 
of corporate interests and advantages. He looks to dividends 
rather than to the approval of a good conscience, and hears with 
complacency, instead of resenting with indignation, the common 
witticism, that a corporation is a body without a soul and without 
a conscience. 

During the last quarter of a century the transaction of all kinds 
of business has been steadily passing out of the hands of individ- 
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uals or partnerships into the control of corporations. To-day there 
can scarcely be found a man who is willing to pledge the whole 
of his estate' to the payment of indebtedness contracted for his 
benefit as a member of a business adventure. 

The franchise has become more valuable than all the tangible 
property of the organization that exercises it, and naturally so, as 
in the hands of the captains of industry it seems capable, through 
the processes of combination, reorganization and irrigation, of in- 
definite expansion in marketable value. The loss of the art of con- 
verting the drosser metals into gold is no longer the subject of 
universal regret, and time would not be wasted in the application 
of that art were it re-discovered and offered without price and 
without reward to those who understand the art of creating wealth 
by the processes and methods to which allusion has just been 
made. 

The houses we live in, all we eat or drink, and all we wear, 
come to us charged with the tolls the owner of the franchise never 
fails to exact. Corporations trim our hair, shave our beards, re- 
habilitate our teeth, black our boots, and polish the patent leather 
footwear that can not submit to be degraded by the application of 
the most famous blacking compound Day & Martin ever prepared. 

It is the subject of regret that changed and changing business 
methods have reduced, and are reducing the confidential inter- 
course, and abolishing the relations of trust and confidence for- 
merly existing between the lawyers and th^ir neighbors. The busi- 
ness of the world will continue in an increasing ratio to be trans- 
acted through the instrumentalities of corporations. It is, there- 
fore, most important that the attention of the legal profession shall 
be specially directed to the evils naturally resulting from the con- 
sequent diminution of the opportunities of its members to exercise 
their peculiar influence in the interest of the state, and for the 
good of society. 

Twelve or fifteen years ago, Mr. James Bryce, commenting 
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on the important relations borne by the American Bar to the gen- 
eral public, observed that its members have the power to promote 
or restrain vexatious litigation, to become accomplices in chicane, 
or to check the abuse of legal rights in cases where morality may 
require men to abstain from exacting all that the letter of the law 
allows; to exercise a powerful influence on the magistracy by 
shaming an unjust judge, or by misusing the ascendency they may 
happen to possess over a weak judge, or a judge who has some- 
thing to hope for from them. He then submitted the question, 
whether the profession in the United States rises to the height of 
these functions, and in maintaining its own tone, helps to maintain 
the tone of the community, especially the mercantile community, 
which, under pressure of competition, seldom observes a higher 
moral standard than that which the law exacts. He did not ven- 
ture an answer to his inquiry. 

But it must be answered by the bar of the country, and the 
answer will naturally come from associations like the one now in 
session in this city of Lexington. The answer must be in the 
affirmative, and the Bar Associations of the country are bound to 
see to it that the future verifies the truth of the assurance they 
can not shrink from giving. 

I am not and have never been among those who indulge in pes- 
simistic theories as to the future. Our civilization contains the 
seeds of its own rejuvenation. Our people possess the capacity to 
preserve in their integrity the free institutions transmitted them 
by their fathers. They have heretofore proved equal to every 
emergency, however threatening it may have appeared, and I have 
lost none of my faith in their capacity to do in the future what 
they have not failed to do in the past, and I am impressed with the 
conviction that the time will never come when the bar of the 
country will fail to do its part — ^and it is a very great part — in 
leading the way to security and prosperity, by elevating the social 
tone, and by uplifting the standards of good citizenship. 
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The due performance of the important duty resting on the 
members of the legal profession, by reason of their acquaintance 
with the science of government, and the administration of its laws, 
is not to be omitted because of changed or changing conditions, 
or because the opportunities for the exercise of the recognized in- 
fluence of the bar has been minimized by the gradual separation of 
its members from the non-professional public. The members of 
the profession are not to forget or to disregard the obligations they 
are under to society, and to the country, and whenever and 
wherever it is found necessary to the full recognition of those ob- 
ligations, they will not hesitate to seek those who once sought 
them. This they may do without the sacrifice of dignity or the 
violation of any of the canons of propriety. If changed condi- 
tions prevent the mountain from coming to Mahomet, then Ma- 
homet must go to the mountain. 

The practical separation of the members of the bar from the 
general public, and the discontinuance of the unrestrained inter- 
course heretofore existing between lawyers and laymen, will 
prove as detrimental to the lawyer as it promises to be injurious to 
the state. To say of a member of the bar that he is able, astute, 
skillful and learned in his profession, but is a mere lawyer, is to 
pay him but half the compliment he ought, with his ability, learn- 
ing and skill, to deserve. The mere lawyer, like the mere mer- 
chant, or the mere mechanic, is one who holds his profession or his 
calling above and before all other earthly considerations, and who 
seldom remembers his moral obligations to his fellow man. He 
may be, in fact, must be, honest in the transactions of his profes- 
sional business, and just and liberal in his personal dealings, 
but being out of touch with the world at large, he necessarily 
ceases to think with the people, he forgets to s)mipathize with their 
trials and misfortunes, and fails to appreciate with kindly interest 
their hopes and aspirations. The moral assistance that comes with 
the presence and counsel of a man learned in the science of gov- 
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emment, and who occupies toward the people the relation of con- 
fidential friend and adviser, the mere lawyer, does not and can 
not extend. 

In the better sense of the term he is not a real and complete 
lawyer. The real lawyer may not be his equal in ability, or 
learning, or skill in the practice of his profession, but in breadth 
of mind, and liberality of sentiment and thought, and in the bene- 
factions that follow the habitual observance by the real lawyer of 
his moral obligations to society and to his fellow man, he is im- 
measurably his superior. 

And now, having said all I expected to say concerning "The 
Lawyer in Kentucky and Elsewhere," with two or three additional 
suggestions, personal in their nature, I shall close my remarks. 

The Kentucky Bar Association represents the better elements 
of the legal profession of a great state. A state whose people are 
proud, and justly proud, of its history, of its illustrious names, 
of the well-earned fame of its bench and bar, and of the great 
achievements of its soldiers and statesmen. 

It is a gratification to me, greater than I have words to ex- 
press, to reflect that, during all the years of my manhood, I have 
been intimately and actively connected with the bar of such a state. 
Better still, I flatter myself that I have been, and am, the personal 
friend of many, if not all, of its members. My debt of 
gratitude to Kentucky is only paid in part, and I can not hope to 
live long enough to pay it in full. I am especially indebted to the 
lawyers of the state, and gladly take advantage of this opportunity 
to announce in this public way my appreciation of their uniform 
kindness and courtesy on all occasions and under all circumstances. 
It is a pleasant thought that once in each year, as time rolls on, I 
shall have the opportunity, at the recurring sessions of this Asso- 
ciation, to meet the lawyers of Kentucky and to keep fresh and 
green the memories of the past. This expectation, it is true, is 
coupled with the consciousness that, for me and for you, and for 
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all of us, time will shortly cease to be. I could not forget, if I 
would, and would not, if I could, that as one day follows an- 
other, I 

"Nightly pitch my moving tent 
A day's march nearer home." 

In conclusion, I wish to assure you, that during all the years 
that may be allotted me in the future, I shall cherish the memories 
of those of the Kentucky lawyers who are no longer with us, and 
affectionately indulge the hope, that happiness and success may 
attend the living, and that as each comes to be gathered to his 
fathers, it may be said of him, and truthfully said, that he was 
"much beloved and affectionately considered by the people." 

Mr. D. L. Thornton: I move that Senator Lindsay be 
thanked, by a rising vote of the Association, for his splendid 
address. 

The motion was carried, and the meeting then adjourned until 
to-morrow at 9 o'clock. 
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SECOND DAY. 

The Association met pursuant to adjournment, and was called 
to order by the president. 

Th^ President : In the reports of two committees, the Com* 
mittee on Grievances and the Executive Committee, it appears 
that there are two amendments to the Constitution, which will be 
presented during the session of this Association and I think it 
proper that those two amendments should be presented at this 
time, while there are a large number of members present, so that 
they can be considered and acted on. 

The Constitution provides that amendments may be adopted 
at any meeting of the Association, by a majority of those present. 
These two amendments to the Constitution, which will be offered 
this morning, one as to the qualifications for membership, and 
the other as to the mode of trying and censuring or expelling any 
member who may be unworthy, or who may have forfeited, in any 
way his right to the confidence of this Association and the bar. 

Then there is another matter that I wish the Association would 
consider now, and I shall call upon the Association to act on it 
after we get through with the amendment. There is nothing in 
the Constitution or by-laws on the question but last year, at the 
organization meeting, the officers of the Association were selected 
and nominated by a committee. That committee last year was 
appointed by the temporary chairman. Judge Settle, and sugges- 
tions were made from the different districts, and the committee 
was composed of one member from each appellate district. If 
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that same method is to be followed now, that committee should be 
appointed this morning so that they can make a report. 

Now, the first thing that I would like for the Association to 
take up is the question of these two amendments to the Constitu- 
tion, and then we will take up the regular order of business. Is 
it the will of the Association that these two amendments to the 
Constitution, which have been prepared and which have the 
approval of the Executive Committee, shall be taken up now? 

Assent to this course was manifested. 

Mr. Webb: I desire to present an amendment which has 
been prepared as to the election of members, to Article IV of the 
Constitution, Under our Constitution it is provided at present 
that all members of the Association shall be elected by the vote of 
the Association itself. Under the present rule members can only 
be elected while the Association is in session, and it is contem- 
plated that this be changed so that at any time during the year 
members may be elected. The next change is as to the qualifica- 
tion of members. Under the present Constitution it is provided 
that no person is eligible to be a member of the State Association 
unless he belongs to the Local Association, if there is one in the 
town of his residence. That we desire to eliminate. I will now 
read the amendment. 

The amendment was read as follows : 

S.. 

Resolved, That Article IV of the Constitution be amended, so 

that the same shall read as follows : 

ARTICLE IV. 

Applications for membership shall be in writing, signed by the 
applicant with his full name and giving his post-office address. 
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The applications shall be sent to the secretary of the Associa- 
tion, who shall present them to the Committee on Membership, 
if in session, which shall vote thereon by ballot. Two negative 
votes shall be sufficient to reject the applicant. 

If the Committee on Membership be not in session when the 
applications are received by the secretary he shall communicate 
with each member of the committee, by letter, stating the name 
of the applicant, and take the vote of each member of the commit- 
tee by mail. ' 

The letters containing the votes of the members of the com- 
mittee shall be opened by the secretary, and the votes given in that 
way counted by the secretary, and the said letters filed and pre- 
served by the secretary, subject to the orders of the Committee 
on Membership. 

If the vote be taken by mail, it shall require the same number 
of votes of members of the Committee on Membership to elect an 
applicant, as when the committee is in actual session. No mem- 
ber of the committee shall be at liberty to decline to vote upon 
an application for membership and no member of the Committee 
on Membership, nor the secretary, shall disclose, to any person, 
the discussions, statements or votes of any member of the Com- 
mittee on Membership upon any application for membership. 
The originals of applications for membership shall be preserved by 
the Committee on Membership, among the archives of the com- 
mittee. 

No applicant who is rejected shall be again proposed within 
a year. The names of all persons elected as members shall be 
reported by the Committee on Membership at the first regular 
meeting of the Association after their election, and if the Associa- 
tion be in session at the time of their election, they shall be re- 
ported immediately. 

Mr. Wibbb: Upon the suggestion of some gentlemen, I will 
make a slight change in this. It is provided here that no mem- 
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ber of the committee shall disclose any discussions, etc. The 
change that I will make is to make that read, "No member of the 
committee, lior the secretary," etc. 

Mr. Strother: I move the adoption of the amendment as 
suggested. 

Judge Morton : Does that go into operation immediately? 

The PREsroENT : Yes. 

Judge Morton : Why not postpone the effect of that amend- 
ment, say for thirty days so as not to preclude persons who may 
apply to-day for membership? 

The President: If it went into operation immediately, I 
suppose the Committee on Membership is present. 

Judge Morton : My idea is that there might be gentlemen 
present to-day who might want to become members to-day. 

The President : There is no objection to registering them. 
It can take effect at the conclusion of this meeting of the Associa- 
tion. The object is to permit members to come in during the 
year, and not have to await the session of the Association. It is 
open to amendment, and if there are any gentlemen who desire to 
join, their names can be proposed immediately. 

Mr. Nelson : I have in my mind a gentleman from my own 
county who wants to become a member, who is not a member of 
the Local Association. I suggest that there be some time fixed 
now, so that all members of the bar will be notified of the meeting 
of this committee to-day, so that any persons who are here and 
who desire to become members may meet that committee at a 
certain hour and make application. 

The President : Will the gentleman fix the hour when that 
can be done ? Any gentleman can be proposed now by the com- 
mittee or any member, and he can be voted for immediately. 
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Mr. R. a. Thornton : Can there ever be a better time than 
now for the consideration of membership ? All of the committees 
are here and accessible, and there could be no possible period of 
time more favorable, if any gentleman desires to be admitted. 

It seems to me that the proposed amendment is one of the 
wisest that could be suggested. Of course, on this matter the 
members of the Association have had no opportunity to inform 
themselves of the qualification and fitness or the propriety of ad- 
mitting each and every applicant whose name is proposed, where- 
as, the committee being a smaller body, and composed of gentle- 
men who have opportunity to examine into this thing, could 
handle it better. I suggest, therefore, that the matter should be- 
come operative immediately upon the adoption of the amendment. 

The President : The only question is whether there are five 
members of the Committee on Membership present. In answer 
to Mr. Nelson's statement, if there are gentlemen present who 
desire to become members that matter can be acted upon immedi- 
ately before this amendment is adopted. 

Mr. Strother : In order to save time and at the same time 
give an opportunity to arrange details, I move that the further 
consideration of this amendment be made a special order for the 
first thing after the Afternoon Session meets. 

This motion was carried. 

The President : It will be in order at any time during the 
session this morning for the Committee on Membership to report 
the names of those gentlemen who desire to become members, and 
their applications may be acted upon immediately. 

Mr. Scott : I believe yesterday the report of the Committee 
on Membership was received and filed. Has it. ever been 
adopted? 
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Thk President : That can be done now. 

Mr. Scott : I move that that be done now. 

A Member : That report recommended the adoption of cer- 
tain things therein contained. Adopting the report will adopt 
those. 

The President : No; that simply recommended the change. 
Tt said that amendments would be presented, but adopting this 
don't adopt those amendments. 

Mr. Quari,es : The chair is right about that. It was merely 
a recommendation. 

A vote being taken, the motion was carried. 

The President : The other amendment will be presented by 
Mr. Wilson. First the report of the Committee on Grievances 
will be read. 

The report of the Committee on Grievances was read, as 
follows : 

REPORT OF COMMITTEE ON GRIEVANCES. 

To the Kentucky State Bar Association : 

The Committee on Grievances begs leave to submit the follow- 
ing summary of its proceedings, since the last meeting of the 
Association, together with a few suggestions prompted by the 
experience of the past year. 

The committee has held, in all, three meetings, the first in Lex- 
ington, on January 9th, for the purpose of organizing the commit- 
tee and outlining its work; the second meeting was held in the 
city of Louisville, on April 5th, and the third and last meeting, in 
this city just before the assembling of the Association. Before 
commencing work actively along the lines appropriate to the pur- 
poses of its organization, it was decided by the committee, at its 
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first meeting, that the things most worthy of attention, to start 
with, were first, to secure a clearer and more specific statement of 
the powers and duties of the committee and to better define its 
mode of procedure ; second the preparation and promulgation of 
a Code of Legal Ethics; third the revision and enlargement of 
the Kentucky Statutes relating to the discipline and disbarment 
of attorneys. 

The committee after free discussion of the matter, were unani- 
mously of the opinion that it should not undertake to hear com- 
plaints touching alleged misconduct in the profession in our 
Commonwealth during the current year, but that it should direct 
its efforts first of all toward securing the adoption of a written 
Code of Professional Ethics, and of a broader statute regulating 
professional conduct. The chairman was commissioned to pre- 
pare the proposed Code and another member of the committee 
was directed to investigate the statutes of other states regulating 
suspension and disbarment by the courts, and report wherein the 
Kentucky Statutes upon this and kindred subjects needed revision 
or amendment. Lack of time however, has made it impossible 
for the committee to dispose thoroughly of more than one of 
these projects since the State Bar meeting of November last. It 
is hoped however, that the other may be taken up by our success- 
ors and adequately disposed of in the ensuing year. The third 
matter considered by the committee has been the widening of its 
own powers and a clearer definition of its mode of procedure. This 
matter has not been exhaustively investigated, but there has been 
sufficient discussion of it to justify us in coming forward with a 
few suggestions. 

One of the primary objects of this Association as stated in 
the Constitution, is "to uphold integrity, honor and courtesy in 
the legal profession," and aside from the moral influence which 
the Association by the mere fact of its existence may exert, the 
chief instrumentality by which the Association must act in attain- 
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ing this object, must of necessity be its Committee on Griev- 
ances. The criminal code and the criminal laws of the Common- 
wealth serve a good purpose for extreme cases, but there are 
many matters resting largely in conscience and in good manners, 
which the criminal statutes do not. and can not reach. From 
time immemorial there has been what has been sometimes loosely 
called an "unwritten code," by which the conduct of the profes- 
sion has been regulated. This ancient code of morals and man- 
ners has served its purpose well, but as a matter of fact the best 
part of it is not unwritten but is as old as written laws themselves. 
Your committee is aware that ignorance of the law furnishes no 
excuse for its violation and yet we are convinced that the proprie- 
ties of the profession are as frequently violated through ignorance 
as from any other cause. Much difference of opinion no doubt 
exists as to the utility of a formal written Code of Professional 
Ethics, but the tendency among the Bar Associations of our coun- 
try is undoubtedly in the direction of a more general adoption of 
such a Code. To the younger members of the profession espe- 
cially it is believed that such a Code will prove useful and bene- 
ficial. The sense of imposition and outrage which now and then 
fills members of the profession with righteous wrath for indecent 
and unworthy conduct by fellow-lawyers will be of great use in 
clearing our ranks of such offenders and their corrupt practices,, 
when the misbehavior is condemned, not only by the individual 
whom the practice immediately affects, but by the collective bar of 
the state. The argument that we as an Association should not 
undertake to lay down iron-clad rules of professional morals and 
etiquette, for the same reason that our courts of equity have 
refused to adopt any fixed and final definition of fraud lest the 
very fact of definition shall furnish a clue for the evasion of one's 
duty, is an argument not without merit but is far from being- 
conclusive. The Code we have formulated and proposed to you 
for adoption does not pretend to cover all conceivable cases of pro- 
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fessional misconduct, nor does it purport to exhaust the moral 
phases of the profession ; but it does seek to embody certain well- 
established principles and conventions which deserve general ob- 
servance by the profession. We have not indulged in very great 
particularity or directed attention to specific grievances afflicting 
any particular bar, but have contented ourselves with a simple 
statement of the leading principles which should govern profes- 
sional conduct and have left the rest to the varied needs of the 
local bars. We believe it will be found that few cases of un- 
professional conduct can arise that do not come clearly within the 
spirit if not the precise letter of the proposed Code. We do not 
claim for the Code herewith submitted, marked Exhibit "A," that 
it is the best that could be devised. It has been largely modeled 
after similar Codes already in force in other states and its provi- 
sions have already been approved by a rather extensive experience* 
Nearly two hundred copies of it have been distributed through- 
out the state for consideration and suggestion by those of the pro- 
fession who were thought to be interested in this subject. Few 
suggestions have actually been received and the expressions of 
those who have written your committee on the subject have been 
imiformly commendatory. The Code proposed is submitted to 
the Association for its adoption or rejection, or if it be the sense 
of this meeting that its form and substance are both susceptible of 
improvement, with further time for deliberation, then your com- 
mittee ask for instructions as to what course they shall next pur- 
sue in reference to this matter. 

If it be asked what sanction this Association can give to such 
a Code that shall be effective in securing regard for its provisions, 
we have this to say : First, that the transgression of these rules 
which involves also a transgression of the criminal or penal laws 
of the Commonwealth should be met by a prompt and vigorous 
prosecution; second, that such violations of the Code as do not 
come within the prohibitions of the public laws should through 
7 
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complaint made to the Grievance C(Mnmittee, receive such publicity 
and such censure as shall tend to deter the guilty party from a 
repetition of the offense and deter others similarly disposed from 
committing a like wrong. "Publicity is the policeman" of the 
twentieth, as it is said to have been of the nineteenth century and 
knowledge that infractions of our published Code of Ethics will 
not go unrebuked by this Association even if they do escape pun- 
ishment in the courts of law, will have a wholesome and deterrent 
effect upon the evil-inclined. 

If the proposed Code, either in its original or in a modified 
form should meet with the approval of the Association, we would 
suggest that it be printed in convenient and durable pamphlet 
form in sufficient numbers to be placed in the hands of every 
lawyer in the state and as soon as published in accordance with 
this suggestion that they be distributed under the direction of the 
secretary of the Association. 

Without going into the subject elaborately, it is the opinion of 
this committee that the statutes of our state relating to disbarment 
and to the discipline of lawyers generally, are entirely inadequate. 
The present statute is so absolutely meager and barren as to be 
well-nigh useless. There is an imperative need for a fuller and 
more comprehensive law. In addition to the one or two causes 
now existing, there should be added an explicit specification of 
numerous other familiar causes justifying disbarment. The 
jurisdiction of offenses in the profession and the appropriate 
method of procedure in prosecuting them should likewise be 
clearly provided for by statutory enactment. Your committee has 
not felt called upon to prepare or submit a bill calculated to correct 
the deficiencies in our present law, but it suggests that a bill em- 
bodying the desired legislation be framed by the appropriate com- 
mittee of the Association with instructions to have it introduced 
and passed if possible in the next legislature. Without such 
legislation, neither this Association nor its Committee on Griev- 
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ances can hope to accomplish a tithe of the good which with 
proper machinery it fairly ought to accomplish. 

The only provision of the Constitution relating to the Commit- 
tee on Grievances is that contained in Article X as follows : 

"The Committee on Grievances shall receive the complaints 
that may be made in matters affecting the interests of the legal 
profession, the practice of the law, and the administration of jus- 
tice, and report the same to the Association, with such recom- 
mendations as it may deem advisable," etc. 

In the judgment of your committee, this provision is insuffi- 
cient for our needs. In the first place the jurisdiction of the Griev- 
ance Committee should be more clearly defined. Few, if any, 
grievances are likely to arise within the Association which will be 
of sufficient gravity to demand the attention of this committee. 
Its work must, in the nature of things, be directed mainly at dis- 
orders outside of this organization, which this organization was 
designed to reform or suppress. Hence it becomes important that 
the committee, before proceeding actively in its allotted work, 
should be endowed with larger authority and be armed with fuller 
instructions how to proceed. We have ventured therefore, to 
offer two suggestions — one in the nature of an amendment to our 
Constitution and the other as an addition to the by-laws. These 
amendments, filed herewith as Exhibits "B" and "C," have been 
prepared after a careful examination and comparison of similar 
provisions in the Constitutions and by-laws of a great many other 
state and local Associations and are believed to embody the best 
and most approved thought on the subject. 

One other thing we beg leave to lay before you : The practical 
advantages to be derived from an active Committee on Grievances 
have been forcibly illustrated during the past year. There have 
been referred to the committee two letters which ought to subject 
their author to the severe censure of this body, if not to more se- 
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rious consequences. To the honorable lawyer nothing can be more 
reprehensible than the practice of stirring up litigation and solicit- 
ing employment, and that is just what these letters do. In view 
of the fact that your committee had not proposed to itself the prac- 
tical work of investigating for the present, charges of unprofes- 
sional conduct, the author of these letters has not been proceeded 
against in any manner or to any extent whatever, but the matter 
has simply been reserved for such future action as our successors 
may see fit to give to it. These letters with the exception of all 
names of persons and places, which are omitted in order not to 
disclose the identity of their author, are returned with this report 
as Exhibits "D" and "E," as we believe them worthy of the con- 
sideration of this honorable body. Another letter, written by a 
different party, which presents a case of officious intermeddling 
by one lawyer with the client of another in a matter which did not 
concern him, has been filed with your committee, but no formal 
complaint has been entered, and we do not deem it of sufficient 
importance to reproduce here. 

All of which is respectfully submitted. 

Sam'l M. Wilson, Chairman. 

L. C. Willis. 

Frank P. Straus. 

R. W. Miller. 



By-Law. Whenever any complaint shall be preferred against 
a member of the Association for misconduct in his relations to the 
Association or in his profession, the person or persons preferring 
such complaint shall present the same to the Committee on Griev- 
ances, in writing, subscribed by the complaining party, plainly 
stating the matter complained of, and the names and addresses of 
all witnesses. 

If the committee is of opinion that the matters therein alleged 
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are of sufficient importance, it shall cause a copy of die complaint, 
together with a notice of not less than thirty days, of the time 
and place where the committee shall meet for the consideration 
thereof, to be served upon the member complained of, either per- 
sonally or by leaving the same at his place of business during office 
hours properly addressed to him; and it shall cause a similar 
notice to be served on the party presenting the complaint. At the 
time and place appointed, or at such other time as may be named 
by the committee, the member complained of may file a written 
answer or defense, and the committee shall proceed to the 
consideration of the case upon such complaint and answer, or 
upon the complaint alone if no answer is interposed. 

The , complainant and the member complained of shall each 
be allowed to appear personally and by counsel, who must be mem- 
bers of the Association, and shall produce their witnesses. The 
witnesses shall vouch' for the truth of their statements on their 
word of honor. The committee may summon witnesses, and, if 
such witnesses are members of the Association, a neglect or 
refusal to appear may be reported to the Association for its action. 

The committee, of whom at least four must be present at the 
trial, except that a less number may adjourn, from time to time, 
shall hear and decide the case thus submitted to them and shall 
deterrqine all questions of evidence. 

If it finds the complaint or any material part of it to be true, 
it shall so report to the next annual meeting of the Association, 
with its recommendation as to the action to be taken thereon, and 
if requested by either party, may in its discretion, also report the 
evidence taken or any designated part thereof. 

The Association shall, thereupon, proceed to take such action 
on said report as it may seem fit. Provided however, That no 
member shall be expelled unless by the vote of two-thirds of the 
members present and voting. 

Whenever specific charges of fraud, or gross unprofessional 
conduct, shall be made in writing to the Committee on Grievances 
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by a reputable person against a member of the bar not a member 
of the Association, or against a person pretending to be an attor- 
ney practicing in this state, said charges may be investigated by 
said committee ; and if in any such case, said committee shall re- 
port in writing to the Executive Committee that in its opinion, 
the case is such as requires further investigation or prosecution in 
the courts, the Executive Committee may appoint one or more mem- 
bers of the Association to act as prosecutor, whose duty it shall be 
to conduct the further investigation, or the prosecution of such 
offender under the instructions and control of the Committee on 
Grievances and in conjunction with the official prosecutor for 
the state. 

Whenever any copiplaint shall be made in writing to the Asso- 
ciation concerning any other grievance touching the practice of 
law or the administration of justice, the Committee on Grievances 
shall make such preliminary investigation into the same as it may 
deem necessary, in order to determine whether it is expedient that 
any further action shall be taken thereon. Should such further 
action be in its opinion, expedient, the committee shall report in 
writing to the Executive Committee, that in its opinion the 
charge or charges are of such a character as to require further in- 
vestigation. Thereupon the Executive Committee may direct 
such further investigation by the Committee on Grievances, or 
otherwise as it may deem most suitable to the case. Upon the 
termination of such investigation, a report thereon shall be made 
to the Executive Committee, and if the said committee shall find 
the complaint or any material part of it to be of such a nature 
as to require action by the Association, it shall so report to the 
Association with its recommendation as to the action to be taken 
thereon and it may also report the evidence taken or any part 
thereof. 

All the foregoing proceedings shall be secret, except as their 
publication is hereinbefore provided for, imless otherwise ordered 
by the Association by a two-thirds vote. 
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EXHIBIT "d." 



-, Ky., June 12, 1901. 



Dear Sir — I was in yesterday and Mr. was 

telling me that you were in his charge after the wreck and that 
you would perhaps bring suit on account of your injuries and in 
that event would like to be considered in regard to the matter. 

I am not quite sure that I am acquainted with you but know 
a great many railroad people and think they all know me from 
President Smith down. I have had as you know I have no 
doubt, a considerable business in that line and have been im- 
usually successful. Your case will have to be brought here or in 
Louisville, one, if you bring the suit, and I am quite sure that it is 
far better to have it here, as the verdicts are larger in the country 
and besides the company has no opportunity to work men in on 
the jury who are under obligations or might be improperly in- 
fluenced. I understand the evidence and circumstances of your 
case and there will be but one question in it and that is the 
amount you ought to recover on account of your disability and 
not knowing definitely the extent of your injuries, can not say 
with reasonable certainty, but should think at least, $7,000. T 
am in Louisville every week and if at any time you would like 
to see me and you will name a time and place I will call to see 
you. I will say in addition that I have handled a great many 
cases of this kind and when I find a person who has a good case, 
which you have, if they be in financial stress I have always loaned 
a sufficiency of money to worthy persons to enable them to bridge 
over till the claim can be realized upon and would be willing 
to do in this instance, if unfortunately you should be so circum- 
stanced as to need the assistance. If you shall conclude to give 
me the employment, you will need no other assistance and I will 
attend to your case on very reasonable terms and give you entire 
satisfaction. 
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If you shall look with favor upon me I will be pleased to see 
you at an early date as there are a few suggestions I will wish to 
make that will be worthy of your consideration and material to 
you. I hope you will regard this letter as entirely private be- 
tween you and me. 

Yours truly, 



I have no runners and strikers and think I need none. I am 
confident you know me and my success in a general way and 
there are not many Ry. people who do not know me personally. 



EXHIBIT "t." 



-, Ky., November 22, 1901. 



Dear Madam : — ^At the instance of the friends of your de- 
ceased son who reside in county I called to see you this 

afternoon and was very sorry that I was not able to see you cwi 
account of your indisposition. The lady who communicated with 
me requested me to leave card but had none with me. I will 
be pleased to attend to this case for you if it will suit you for 
me to do so but at present have only a general knowledge of it 
from the friends of the young man ; but I will have to be in the 
next few days close to the scene of the accident in the prepara- 
tion of two other cases, and if you wish me to look into it for you 
and report on the case to you, and will charge you nothing for 
that service unless I find that you have an actionable case against 
the company for compensation and give me the employment. 

I have a very similar case pending in county that will be 

tried there in about ten days on which I expect to make a recov- 
ery of $10,000 or $15,000 for his widow. This is the case of 

Mrs. whose husband was killed at while under the 

train closing the hose and while there other cars were thrown 
against his train and he was thereby killed ; and then too I have 
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the case of Mrs. y whose husband was killed at ^ 

while making a running switch there and will be at work on both 
these cases for the next two weeks and can look up your case if 
it suits you. 

The lady told me you were averse to taking steps. I think 
you are wrong in this matter for we have to overcome these mis- 
fortunes and there is no other way and you have to live; and 
besides it would give no trouble, I mean trouble personal to your- 
self in the preparation and conduct of the matter as the suit 
would have to be in the name of an administrator and it would 
not be at all necessary that you ever appear in court. I could 
have all that attended to by persons who are well known and en- 
tirely responsible and can give you entire satisfaction as to my 
fitness, honor, capacity and success in this line by persons well 
known to you. If you are willing to entrust the matter to me 
and will signify it to me in the enclosed envelope I will call at an 
early day and see you, as I am in the city once or twice every 
week ; but while I practice in the city would not advise bringing 
the suit there as the juries in the country give much larger ver- 
dicts and the company has not so many influences there. I ob- 
tained a verdict in about four weeks ago for $8,000 for a 

young man who only had his ankle and foot broken. I will be 
pleased to hear from you in regard to this matter. 

Yours truly, . 

Mr. Wilson : The first amendment we offer is to Article X. 
We embody in that such matters as relate exclusively to the work 
of the Committee on Grievances. In addition to that, we offer a 
second amendment, which bears upon the subject matter of the 
Committee on Grievances, but will not probably come within the 
same article. Article X as amended would read as follows : 

Article X. The Committee on Grievances shall receive and 
investigate all complaints which may be made in matters affecting 
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the interests of the legal profession, the practice of the law and 
administration of justice and report the same to the Association, 
with such recommendations as it may deem advisable; and said 
committee shall in behalf of the Association, institute and carry 
on such legal proceedings, and to such extent, against members 
of the bar whether members of this Association or not who shall 
be charged with gross unprofessional misconduct, as such commit- 
tee may deem advisable or the Association may order, and may 
employ suitable counsel or agents for such purposes; and the 
cost of such proceedings shall be paid by the treasurer, out of 
such moneys as shall be appropriated therefor by the Executive 
Committee, on the written order of the chairman or acting chair- 
man of such committee. The proceedings of this committee shall 
be deemed confidential, and kept secret except so far as reports 
of same shall necessarily and officially be made to the Association. 

And as a separate section the following : 

Any member of the Association may be reprimanded sus- 
pended or expelled for misconduct in his relations to this Asso- 
ciation, or in his profession, on conviction thereof in such manner 
as may be prescribed by the by-laws ; and all interest in the prop- 
erty of the Association, of persons in any way ceasing to be mem- 
bers, shall vest in the Association. The disbarment of any mem- 
ber shall, ipso facto work his expulsion from the Association. 
Reinstatement to practice shall not reinstate to membership, un- 
less by a vote of the Association upon recommendation of the 
Committee on Membership. 

Th^ President: The first question is what shall be done 
with the report of the Committee on Grievances? Shall it be 
received and filed? Of course the amendment suggested to the 
Constitution will be taken up after the approval of the report or 
the receiving and filing of it. That don't carry with it either 
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amendment. They will be acted on separately after you have 
acted on the report. The chair is now ready to hear suggestions. 

Mr. Thornton : I suppose at the proper time the sugges- 
tions made will be open for discussion, that the filing or receiving 
of the report will not preclude that ? 

The President : After the report is received and adopted, 
the question will be upon the two amendments. They will be 
reported in order, first the amendment to Section X and then the 
additional section. I want to state for the information of the 
Association that the bill which was read was read simply for in- 
formation, as it is the duty of the Executive Committee to adopt 
by-laws and not a part of the business of the Association. If the 
Association desires it, the amendment to Article X will now be 
read again by Mr. Wilson, in order that it may be understood 
thoroughly. 

Mr. McDermott: I move that these matters be postponed 
until after the two papers on the program are read. It is uncer- 
tain what time the discussion of this matter will take and I think 
we ought to dispose of the papers first. 

The motion was seconded by Mr. Thornton, and was carried. 

The President : It is important that the Association should 
in tly first place take some action with reference to the appoint- 
ment of a Committee on Nominations. I have stated to the meet- 
ing that at the organization meeting the chairman appointed as 
the Committee on Nominations one member from each Appellate 
Court District. If that method is approved a motion to that 
effect could be made. 

Mr. Theobau) : I move that the chair appoint a committee 
of seven, one from each Appellate Court District. 
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The motion was seconded and was carried. 

The President : The chair will be glad to have suggestions 
in this matter. 

Suggestions from the different districts were made and the 
president appointed the following committee : 

D. L. PendletcMi, Winchester; R. H. Gray, Covington; Jas. 
Campbell, Paducah; Jno. M. Galloway, Bowling Green; J. D. 
Hunt, Lexington; L. A. Faurest, Elizabethtown ; E. F. Trabue, 
Louisville. 

The President: It will be the duty of those gentlemen to 
report the nominations, and they will meet after the address of 
Mr. Lindsay and the discussion, if any on his paper. If they do 
not know what officers they are to nominate the secretary will 
inform them. 

The next thing in order is the address of Judge Hum- 
phrey, of Louisville. The subject is "The So-called Political 
Deliverances of the Court of Appeals of Kentucky." 

JUDGE HUMPHREY'S ADDRESS. 

Gentlemen of the Bar Association : 

We certainly expect the impossible, if we suppose that judges, 
in deciding cases, will be in no way influenced by their political 
opinions. The contrary has been the case in all tribunals, great 
and small, which have been established for administering justice 
between man and man. 

A lawyer does not become transformed by going on the bench. 
To borrow a thought from Ben Hardin — Elijah was considered a 
very great prophet after he had been miraculously taken up to 
Heaven; and lawyers may sometimes become great lawyers by 
being made judges. They also may receive some peculiar inspira- 
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tion when on the bench. But even if this is true, they will still 
not be free from the influence of their political training. 

When Washington appointed Jay, Chief Justice ; when Adams 
appointed Marshall ; when Jackson appointed Taney — the Presi-- 
dent, in each case, knew what was the political bias of the man 
whom he was elevating to that great office. And these various 
judges, in their place upon the Supreme Bench of the United 
States, showed, by their opinions what had been the bent of their 
political thought and political faith. 

Jay and Marshall were Federalists before they were appointed, 
and they were Federalists after they were appointed ; Taney was a 
Democrat before he was appointed, and after he was appointed. 

It can not be expected that within the compass of such a paper 
as this, I should mention a tithe of the instances where courts^ 
composed of several judges, have decided according to their politi- 
cal affiliations. Unfortunately, I should not be able to say that 
these political differences had been entirely upon questions involv- 
ing governmental policy. 

The predilection — ^I will not call it a prejudice — ^that one has^ 
in favor of his political associates ; the importance which he at- 
taches to the triumph of not merely the principles he holds, but 
the party he has belonged to, must, and do, influence him in his 
opinions. If this were not true, it would have been impossible 
for the Electoral Commission, composed, among others, of five 
judges of the Supreme Court, to divide eight to seven upon every 
important question ; the seven being as regularly all of one party 
as the eight were of another party. 

What is true in this country is likewise true in England; for 
in some of the most notable cases which have gone to the House 
of Lords, the members of that tribunal have differed in their 
opinions according to their political sympathies. Thus, the suc- 
cessful prosecution of Daniel O'Connell was reversed in the 
House of Lords by the vote of Law Lords of Whig proclivities as 
against Law Lords of Tory proclivities. 
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This difference of view, growing out of a difference in political 
sympathy, is not in England emphasized, as it is with us, by a 
change in a court of last resort, so that a majority becoming a 
minority, and a minority becoming a majority, the former 
decision is reversed. The English Constitution prevents 
such an occurrence, because it has been decided and 
always adhered to by the House of Lords that it can not over- 
rule one of its own decisions. When, therefore, the House of 
Lords has laid down a principle of law, even though it may have 
been established by an equal division of the Law Lords, affirming 
a judgment of tne lower court, such principle of law can only be 
changed by act of Parliament. The politics of the House of 
Lords may be changed, and, if necessary, and on an extraordinary 
occasion, enough peers created to pass a measure theretofore 
rejected. But a change in the judicial members of the House of 
Lords can not, under the principle which I have just stated, have 
any effect upon a former ruling. 

In the Supreme Court of the United States, Marshall had such 
dominating influence that he was able not only to shape the deci- 
sions of that tribunal, but, except in most rare instances, to pre- 
vent any appearance to the public of a difference among the 
members of the court. He early established the practice of him- 
self handing down substantially all of the judgments of the court, 
and whatever may have been the dissent in the consultation room, 
this was rarely expressed in open court. Indeed, Jefferson made 
this one of his complaints against Marshall — ^that by adopting the 
practice of which I have just spoken, he gave to his deliverances 
the force of a unanimous court, even though there may have been 
differences behind the closed doors of the consultation room. 

Before Taney came upon the bench there had been enough 
Democratic judges added, from time to time, to induce a certain 
number of dissents, and during his day the practice was altered, 
of having all or so many of the judgments announced by the Chief 
Justice, and dissent was not uncommon. 
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The three great cases of difference that arise in our memory, 
when we think of the Supreme Court since Taney's day, are the 
Dred Scott case, the Legal Tender case, and the Income Tax 
case. 

The Dred Scott case decided the Missouri Compromise im- 
constitutional (Dred Scott v. Sandford, 19 Howard, 393). Of 
the nine judges who considered this case, six concurred in the 
opinion of Taney. Of these, five were appointed from slave 
states, and one — Greer, of Pennsylvania — was appointed by Polk. 
Of the other judges. Nelson, appointed by Tyler, declined to 
express any opinion upon the constitutionality of the law ; Curtis, 
of Massachusetts, and McLean, of Ohio, held the law constitu- 
tional. 

That this case was governed by the political belief of the 
judges of the Supreme Court, there can be no doubt. At the same 
time it would be difficult to understand how men of such eminence 
as these, of so long and varied public experience, could fail to have 
an opinion already formed upon the matter thus brought into 
judicial controversy. One can scarcely imagine that the minds of 
these men could possibly be blank upon this subject, or ready to 
have written upon them simply what would logically follow from 
a present argument and a contemporaneous investigation. 

The Legal Tender cases are of greai interest in this line of 
inquiry. (Hepburn v. Griswold, 8 Wallace, 603.) .They were 
decided in conference, November 27, 1869. At that time there 
were upon the bench of the Supreme Court only eight judges. 
When Lincoln came into office the Supreme Court was composed, 
by law, of a Chief Justice and eight associate judges. An act was 
passed allowing the appointment of a tenth judge, and Lincoln 
appointed Field, who, although a Democrat, was a strong Union 
man, with great influence in California. 

During the presidency of Johnson, the Republican party was 
so inimical to him that an act was passed providing that no 
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vacancy in the office of associate justice should be filled by ap- 
pointment until the members should be reduced to six. 

After Grant became President an act was passed to take 
eflfect on the first Monday of December, 1869, providing that the 
court should have eight associate justices ; and as there were then 
only seven, it was provided that a new one should be appointed to 
fill the vacancy (12 Wall. 528). 

As said above, the case of Hepburn vs. Griswold, 8 Wall. 603, 
was decided in conference November 2y, 1869. It was not, how- 
ever, announced from the bench and entered until February 7, 
1870; and Mr. Justice Greer resigned February i, 1870. 

Of the judges who concurred with the Chief Justice in holding 
the law unconstitutional. Nelson had been appointed by Tyler; 
Clifford, by Buchanan; Field by Lincoln; and Greer who con- 
curred in the judgment when it was determined upon in consul- 
tation, and authorized its announcement, by Polk. 

The dissenting judges — Swayne, Miller and Davis — ^were all 
appointed by Lincoln, and were pronounced Republicans. 

Greer having retired on February i, 1870, Strong was ap- 
pointed February 18, 1870, and Bradley, March 21, 1870. 

The case of Hepburn, v. Griswold, was overruled by the case 
of Knox V. Lee, 12 Wall. 457. Mr. Justice Strong delivered the 
opinion of the court. It was concurred in by Justices Swayne, 
Davis, Miller and Bradley ; the Chief Justice and Justices Nelson, 
Clifford and Field dissenting. 

Thus Hepburn v. Griswold was decided by a vote of five to 
three, and overruled by a vote of five to four. 

The question of the constitutionality of the Legal Tender Act 
came up again in 1884, in a case styled Juiliard v. Greenman no 
U. S. 421. It was there decided that Congress had the constitu- 
tional power to make the treasury notes of the United States a 
legal tender in payment of private debts in time of peace as well 
as in time of war. 
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At that time the bench was composed of the Chief Justice and 
eight associates. Chief Justice Chase had been succeeded by 
Chief Justice Waite ; and Justices Nelson, Clifford, Swayne, Mil- 
ler and Davis, by Justices Harlan, Woods, Matthews, Gray and 
Blatchford. 

So that the court was then, in politics, eight Republicans, and 
only one Democrat — Field, who dissented. 

A great deal has been said to the effect that Grant, in appoint- 
ing Strong and Bradley, packed the Supreme Court in order to 
reverse the Legal Tender case of Hepburn v. Griswold. Senator 
Hoar has written a most interesting paper, in which he makes a 
statement of the whole case, his object being to disprove this alle- 
gation. It is certainly worthy of note that at the time the case 
of Hepburn v. Griswold was actually announced in open court — 
February 7, 1870 — ^there were two vacancies, one of which might 
have been filled at any time after the first Monday of December, 
1869, 2^d ^"^ other at any time after the retirement of Justice 
Greer, on February i, 1870. But no judge was appointed until, 
on February 18, Mr. Justice Strong was appointed; and on 
March 21, Mr. Justice Bradley was appointed. 

But aside from all this, it was certainly the duty of President 
Grant to appoint two judges of the Supreme Court. In selecting 
these two judges it was his duty to find men of marked capacity 
and experience. It was hardly to be expected of him that he 
would appoint men from any of the late Confederate States. The 
state courts in fifteen out of sixteen instances had decided the 
Legal Tender Act constitutional. Under these circumstances, 
can it be fairly said that it was the duty of the President of the 
United States to find two persons who had neither formed nor, 
expressed an opinion upon a question of so great importance as 
this, and one which had been so widely discussed ? And the fact 
being that fifteen state courts had decided the law constitutional, 
and only one had decided it unconstitutional, was the President to 
8 
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be expected, in selecting a lawyer for this high place, to happen 
on one whose judgment accorded with the one state court rather 
than one whose judgment accorded with the fifteen state courts ? 

The fact is that when it comes to selecting a judge — whether 
by an executive having the power of appointment, or by the people 
having the power of election, it is and always will be impossible 
for this selection to be made in ignorance of the opinions of the 
candidate upon great and important questions, and the choice 
must, therefore, be between a candidate who agrees and a can- 
didate who does not agree in sentiment with the appointing or the 
electing power. 

As suggested above, the harm which comes from a new bench 
overruling the decisions of an old bench, and a minority being 
turned into a majority by new appointment or new elections, can 
only be avoided by laying down and adhering to the principle 
announced in the English House of Lords, that such a tribunal 
of last resort can not overrule any former judgment, and that only 
a legislative act can change a legal principle once thus established. 

Little need be said in reference to the Income Tax Cases. It 
is true that here a most important question was decided by a bare 
majority of the Supreme Court, and that there was a change of at 
least one vote after a new argument. Pollock v. Farmers Loan 
& Trust Co., 157 U. S. 429; 158 U. S. 601. Opinions were deliv- 
ered upon the original and then upon a rehearing of the case. 
The result of the rehearing was to declare the whole law uncon- 
stitutional. The court divided five to four. At that time there 
were upon the bench four Democrats and five Republicans. Two 
Democrats and three Republicans represented the majority; and 
two Democrats and two Republicans the minority. So it can not 
be possibly predicated of the Income Tax decision that it grew out 
of political differences. 

If time served, it would be interesting to consider the decisions 
of the Supreme Court during the civil war and to inquire how far 
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their divisions at that time were influenced by political affiliations. 
But enough has been said, I think, in reference to the Supreme 
Court. We will, therefore, turn now to the Court of Appeals of 
Kentucky. 

I shall «ideavor — in a way however I fear by no means accu- 
rate — ^to trace the effect of political differences upon decisions of 
our court of last resort. 

In the struggle of 1820-21 there was no difference of opinion 
among the judges upon the bench. The judges of the Old Court 
— ^Boyle, Owsley and Mills — ^all agreed that the relief laws were 
unconstitutional. When the legislature abolished the Old Court 
and established the New Court, the judges of the New Court 
were, of course, all of the New Court party, and were as agreed 
among themselves as the judges of the Old Court were agreed 
among themselves. 

But if we will look closely into the history of that period, we 
shall find symptoms of difference among the judges, growing out 
of political sympathy and affiliation in the recent struggle. 

Judge Boyle resigned as Chief Justice in the fall of 1826, and 
Judge Bibb succeeded him, January, 1827. Judge Bibb's ten- 
dency was towards the New Court party. The associate judges 
were Owsley and Mills. 

There is a curious note in 7 Monroe, preceding the report of 
cases decided at the fall term, 1828. It is as follows : 

"On the convening of the judges on the first day of the pres- 
ent term, the Chief Justice alleged that Judges Owsley and Mills 
had, in the preceding vacation, resigned their offices of judges of 
the court. Judges Owsley and Mills denied they had resigned, 
and insisted they were still the judges. A discussion, partly 
parol, in the chamber of the judges, and partly by a correspond- 
ence in writing, took place between the parties, on both the facts 
and law of the case. As to the facts, it was understood there was 
not a great difference ; but as they were not exactly agreed they 
can not be recorded. On the law the parties disagreed ; the Chief 
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Justice adhered to his opinion, that Judges Owsley and Mills had 
resigned; that no court could be formed, and refused to take his 
seat. Judges Owsley and Mills adhered to their opinion, that 
they had not resigned, and considered it their duty to hold the 
court; and, accordingly, on the third day of the term, opened 
court, and held it for the remainder of the time of this volume." 

When the court convened at the next term all three judges 
had resigned. 

I can but believe that the state of case evidenced by this note 
was the outcome of the political differences between Chief Jus- 
tice Bibb, upon the one side, and the two associates, upon the 
other. 

You may remember that 2 Monroe contains the decisions of 
the New Court. When the friends of the Old Court were re- 
stored to legislative power, the Old Court simply disregarded as 
utterly void all that had been done by the New Court, and a cer- 
tain number of the cases which had been adjudicated by the New 
Court came before the Old Court I will not say that I have never 
found one of these cases in which the result of the decision by the 
Old Court was the same as the result of the decision by the New 
Court. Generally, however, it is diametrically opposed. And in 
every case that has fallen under my observation, in which the result 
has been the same, the Old Court has taken pains to point out that 
the arguments used by the New Court to justify its conclusions 
were such as if logically applied would have proved exactly the 
contrary. 

The judges of the Court of Appeals continued to be appointive 
down to the time of the adoption of the Constitution of 1849. 
Among the members of the first court elected was Judge Hise — a 
Democrat of the straightest sect. While he was upon the bench 
there came before the court the question of the right of the legisla- 
ture to allow a county or other municipality to subscribe for stock 
in a railroad and levy a tax to pay therefor. A majority of the 
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court, composed of Judges Marshall, Simpson and Crenshaw, held 
that this could be done. Judge Hise filed a dissenting opinion, 
more than one hundred printed pages in length, taking the oppo- 
site view. (Slack v. Maysville R. R. 13 B. M. i.) 

The Constitution of 1849 substantially prohibited state aid to 
such enterprises ; and our present constitution prohibits municipal 
aid. 

I do not find anything further in the history of Ae court worthy 
of note in following the subject of this paper until about 1865. 
At that time the court had as one of its members Judge Williams, 
who began then and continued thereafter to do some very vigorous 
dissenting. Thus, when the court, through Judge Robertson, in 
the case of Griswold v. Hepburn, 2 Duvall, 21, decided the Legal 
Tender Law unconstitutional. Judge Williams entered a vigorous 
protest. 

In Corbin v. Marsh, 2 Duvall, 193, the question arose whether 
an act of Congress emancipating the wives and children of slaves 
volimteering as soldiers in the Federal Army was constitutional. 
The court held that the law was unconstitutional, and again Judge 
Williams dissented. He did not dissent from Judge Robertson's 
opinion in Rains' Admr., v. Smith (2 Duvall, 431), that it was 
not a violation of international law for a returned Confederate 
surgeon to treat a citizen of Kentucky for smallpox. Judge Rob- 
ertson, in that case, puts it thus : 

"It might be a grave question whether treating the smallpox 
in the family of a resident Kentuckian by a Rebel soldier quietly 
residing in Kentucky, should be deemed a violation of the princi- 
ple which interdicts all trade or commercial intercourse between 
conflicting belligerents." 

In Price v. Poynter, i Bush, 387, he dissented from an opinion 
holding that a chaplain in Morgan's command was not respon- 
sible civilly for impressing horses. And in Bell v. L. & N. (i 
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Bush, 404), he dissented from an opinion holding that the individ- 
ual members of Morgan's command were not civilly liable for 
burning a train belonging to the Louisville & Nashville Railroad. 

Among other acts passed during the war was the expatriation 
law, and a law fixing the liability of citizens of Kentucky engaged 
in the military operations of the Confederate Army. One of these 
laws provided that if a citizen of Kentucky took an oath of allegi- 
ance to the Confederate Government he ceased to be a citizen. In 
other words, this was an expatriation, and he could not^ thereafter, 
vote in Kentucky. 

The other law was designed to create a civil liability for acts 
done by an officer or soldier in the Confederate Army. 

The majority of the court held the expatriation law unconstitu- 
tional (Burkett v. McCarty, 10 Bush, 759), and construed the 
other law as not applying to any case except such trespasses as 
were outside the rules of ordinary warfare. (Cases, supra.) 

Judge Williams' opinion was that Kentucky had the right to 
fix a civil liability upon its own citizens who engaged in carrying 
on war against the Federal Government ; while perhaps it would 
not have the right to create a civil liability for such acts on the part 
of a citizen of another state. He, therefore, argued that if the 
expatriation law were held constitutional the Confederates would 
get rid of their civil liability because, being no longer citizens of 
Kentucky, they would not be amenable to her laws. But, he 
argued, if that law is unconstitutional, and they are not expatri- 
ated, then it must be within the competency of the state to make 
them civilly liable. 

In the dispute between the Northern and the Southern Presby- 
terian Church, involving the title to certain property in Louisville, 
Judge Williams dissented from the majority of the court, which, 
reversing the judgment of the Chancellor, held that the property 
bel(»iged to the Southern Presbyterians. (Watson v. Avery, 2 
Bush, 332.) 
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We find some symptom of what I may call political proclivities 
in Judge Williams' dissent in the case of Grigsby v. Breckinridge 
(2 Bush, 480), the majority of the court holding in favor of 
Grigsby, and Judge Williams putting in a vigorous dissent in 
favor of Dr. Robert J. Breckinridge. I will not say that the fact 
that there was a Confederate colonel on one side and a staunch 
Republican divine upon the other in any way influenced the opin- 
ions of the court in this case ; but there the matter stands for itself. 
The whole result however may be a mere coincidence. I quote 
one paragraph as showing how vigorous dissent and oratory are 
nearly always one. (2 Bush, 506.) 

"As the cases of Percival v. Phipps, Wetmore v. Scovill, and 
Hoyt V. McKenzie, have ceased to be authority in the Kingdom 
and state where rendered, I shall neither respond to their reason- 
ing, quote them, nor regard them as authority in this state for any 
purpose. For in the legal world these may be regarded as the 
ephemeral, vanishing meteor, which shines for an instant, ex- 
plodes, and is forever dark; whilst those great jurists, who have 
settled the law upon philosophical principles of justice, ^ke the 
star-gemmed heavens, continue to radiate their light upon the 
pathway of time." 

From September, 1870, when Judge Williams' time expired, 
and Judge Lindsay was elected to succeed him, until September, 
1884, when Judge Holt was elected to succeed Judge Hargis, the 
court was Democratic. From September, 1884, to January i, 
1893, the court was composed of three Democrats and one Repub- 
lican ; but I do not recollect any political diflFerence arising in that 
period. 

By the succession of Judge Hazelrigg to Judge Holt, on Jan- 
uary I, 1893, the court again became solidly Democratic, and 
continued so until January i, 1895, at which time the court of 
seven judges assembled under the new Constitution. It was com- 
posed of six Democrats and one Republican. In the fall of that 
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year one of the Democrats was succeeded by a Republican, and 
again, in the spring of 1896, a Democrat was succeeded by another 
Republican. 

On January 4, 1897, the court was composed of four Demo- 
crats and three Republicans, and so continued until January, 1901, 
when, by the election of Judge O'Rear to succeed Judge Hazel- 
riggj the court was composed of four Republicans and three 
Democrats. 

The decisions of which I shall now speak have all been handed 
down since January 4, 1897. I propose to point out wherein the 
court having a majority of Democratic judges, has decided in one 
way, and the court having a majority of Republican judges has 
decided another way. 

The legislation out of which grew the cases wherein it is 
charged that the judges of the Court of Appeals followed their 
political proclivities was enacted at the session beginning January, 
1898. There were two of these statutes— one creating a Board 
of Penitentiary Commissioners ; the other an election law, famil- 
iarly known as the Goebel Law. 

The act creating the Board of Penitentiary Commissioners 
provided for an election of three persons to act as such. Their 
election was to be by the General Assembly. 

This bill had an emergency clause. It was vetoed and then 
passed over the veto. The Commissioners were elected in joint 
assembly, after a resolution of each house to constitute such joint 
assembly. A contest arose and was carried to the Court of 
Appeals (Commissioners v. George, 104 Ky. 263). Judge Pa)m- 
ter, delivering the opinion, held : 

(i) That under Section 93 of the Constitution, which pro- 
vides that "inferior state officers not specially provided for in this 
Constitution may be appointed or elected in such manner as may 
be prescribed by law" — it was competent for the legislature to 
create the office of Penitentiary Commissioner, and to provide for 
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the election to such office by the General Assembly ; that there was 
no provision in the Constitution prohibiting the legislature from 
so doing, and, therefore, the power could not be denied. 

In reference to the argument that "election" meant election by 
the people, and "appointment" meant appointment by the Execu- 
tive, he quoted the following from a note written by Freeman, 
viz.: 

"The power of appointing or electing to office is an executive 
function, when the law has committed it to the Executive ; a legis- 
lative function when the law has committed it to the legislature; 
and a judicial function — or, at least, the function of a judge, when 
the law has committed it to a member or any members of the 
judiciary. The legislature, unless inhibited by the Constitution, 
may exercise its power in either of three modes: (i) It may, 
by a statute, create an office and name persons who are to fill it. 
(2) It may, by law, create an office and provide that it shall be 
filled by election or appointment by the legislature in joint conven- 
tion assembled. (3) It may, after creating an office, provide that 
it may be filled by appointment made by any person or by the 
members of a voluntary association, as by the members of the 
Chamber of Commerce, or the presidents and vice presidents of 
the Marine Insurance Companies of a certain city, or by the mem- 
bers of the Board of Underwriters of such city. Nor is it neces- 
sary that the persons thus designated be citizens of the United 
States and authorized to vote as such." 

(2) It was held that although the Constitution provides that 
where there is an emergency clause the act shall take effect when 
"approved by the Governor," this provision of the Constitution 
was satisfied by passing the act over the Governor's veto. 

(3) It was held that as the act provided that the Penitentiary 
Conmiissioners should be elected by the General Assembly it was 
competent for the two houses, by concurrent resolutions, to meet 
as one and elect ; although it is to be noted that the fact is stated 
to be that the commissioners received a majority of the votes of 
each house. 
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(4) It was held that a resolution to go into joint session 
did not require the approval of the Governor ; and that the term — 
six years — ^prescribed in the act must be cut down to four years. 
But this did not make the whole act void. 

As an argument in favor of the power of the legislature to de- 
termine who should be Penitentiary Commissioners, it was pointed 
out that the legislature, for a considerable period prior to the 
adoption of the present Constitution, had elected a warden and 
that it was customary for the legislature to elect the librarian. 

Judges DuRelle and Bumam dissented. 

Passing by the minor objections to the law, Judge DuRelle's 
dissent rests upon the proposition that under our Constitution the 
powers of government are divided into three distinct departments, 
each confided to a separate body of magistrates, and that no person 
being of one of these departments can exercise any power properly 
belonging to either of the others. He cites Mr. Jefferson as the 
peculiar champion of such a provision, and holds that the filling 
of an office is a power to be exercised either by the people or by 
the Executive. 

This decision passed by a vote of five to two. 

At the same time that the legislature passed the act of which 
I have been speaking, it passed an election law. This law pro- 
vided, in brief, for the selection of three Commissioners of Elec- 
tion by the General Assembly ; for the filling of vacancies while 
the legislature was not in session, by the other member or mem- 
bers. To this Board of Election Commissioners was given power 
to appoint and at their will remove a similar board of three mem- 
bers in each coimty. These county boards, in turn, had power to 
appoint and remove precinct officers. The local board was to 
canvas the returns of the locality and be a board of contest. 

It may be assumed that there was an appeal from the local 
board of contest to the courts. 

The State Board of Election Commissioners was to canvas the 
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returns for state officers and certain others of importance; and 
the same persons were to be the final Board of Contest for these 
ofiices. In accordance with the Constitution, the General Assem- 
bly was to determine a contest for the offices of Governor and 
Lieutenant-Governor. 

The question of the constitutionality of this law came up in 
an agreed case, under the style of Pumell v. Mann, 20 Ky. Law 
Rep. 1 146; S. C, 48 S. W. 407. The opinion is by Judge Lewis, 
and passed by a vote of four to three. 

The specific relief sought in the case was to enjoin the three 
Election Commissioners of Bourbon County from exercising the 
authority conferred upon them as members of the Board of Elec- 
tion Commissioners for that county. This, at the time, was prob- 
ably only the appointment of precinct officers. The opinion was 
filed December 10, 1898. 

Judge Lewis held, first, that the law sufficiently complied with 
Section 51 of the Constitution, providing that "no law shall be 
revised, amended or the provisions thereof extended by reference 
to its title"; second, that it was not repugnant to Section 6 of 
the Bill of Rights, providing that all elections shall be free and 
equal ; third, that it was not violative of any general principle of 
local self-government; fourth, that it did not violate Section 161 
of the Constitution, forbidding the compensation of any city or 
county officer to be changed during his term of office ; fifth, that 
the election by the General Assembly of the State Board of Elec- 
tions and the appointment by it of the County Board, did not in- 
volve an exercise of power by the legislative department properly 
belonging to the executive department, and that this had been de- 
termined by the case of Sinking Fund Commissioners v. George, 
104 Ky. 263. 

To the suggestion that there was a difference between the 
cases, the court responded that Section 153 of the Constitution 
gave plenary power to the legislature over the subject of elections. 
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and that the power of appointing officers could not, in view of the 
present scheme of our state government, be said to belong pecu- 
liarly and inherently to the Executive Department. 

Judge Guffy delivered a dissenting opinion, which is reported 
in 20 Ky. Law, Rep. 1396; and Judge DuRelle delivered a dis- 
senting opinion, in which Judge Bumam concurred, reported in 
20 Ky. Law Rep. 1129. 

The main ground of these dissents is the want of power in the 
legislature to perform what is declared to be the executive act of 
appointing to office. 

Judge DuRelle also insists that the law violates the provision 
of the Constitution to the effect that elections shall be free and 
equal. 

The law having been thus declared constitutional by a vote of 
four Democrats and three Republicans, an election for Governor 
and various state officers was held under it in the fall of 1899. 
It is a matter of common history that the Republican candidates 
received the election certificates from the State Board of Election 
Commissioners. This Board was composed of ex-Chief Justice 
W. S. Pryor, Hon. W. T. Ellis and Hon. C. B. Poyntz. They 
were all Democrats. Mr. Poyntz refused to sigh the certificates. 
Contests were instituted against the Governor and Lieutenant- 
Governor, before the legislature, and against the other state offi- 
cers before the State Board of Election Commissioners. Before 
these latter contests came on for hearing Judge Pryor and Mr. 
Ellis resigned. The remaining commissioner, Mr. Poyntz, under 
the power given him in the act, designated as one of his associates 
Judge Fulton ; and these two designated as the third, Mr. Yontz. 
In the meantime, the Governor appointed Mr. Mackoy and Mr. 
Cochran (now United States District Judge Cochran), to the 
places made vacant by Judge Pryor and Mr. Ellis. 

Messrs, Poyntz, Yontz and Fttlton filed a suit in the Franklin 
Circuit Court, to enjoin Messrs. Mackoy and Cochran from quali- 
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fying. The circuit judge granted and then dissolved an injunc- 
tion. An application was made to the Chief Justice to reinstate 
this injunction and was adjourned for hearihg before the full 
court. Judge Hazelrigg delivered the opinion of the court, voic- 
ing his own and the opinion of his three Democratic associates ; 
and Judges Guffy, DuRelle and Burnam dissented. 

The court held, first, that it was competent for a circuit judge 
to grant, and, in the same order, dissolve an injunction, and under 
these circumstances, the plaintiff could apply to reinstate ; second, 
that the competency of the legislature to create the Election Board 
and elect its members had been settled in the Pumell-Mann case ; 
third, that the language of Section 152 of the Constitution which 
provides that "vacancies in all offices for the state at large or for 
districts larger than a county shall be filled by appointment of the 
Governor and all other appointments shall be made as may be pre- 
scribed by law" — fixed the right in the Governor to fill vacancies 
in such offices for the state at large or for districts larger than 
a county, as were elective, and not for those that were filled by ap- 
pointment ; that the designation by the General Assembly of per- 
sons to fill an office created by them was not an election, but an 
appointment, and that the legislature could provide for the filling 
of vacancies in offices which were originally filled by appointment. 

Judge DuRelle's dissent insisted, first, upon the point that 
there had been no injunction granted. For further objections he 
referred to his dissenting opinion in Pumell v. Mann. 

The result of this opinion concurred in by the four Democratic 
judges, and dissented from by the three Republican judges, was 
that the State Board of Election Commissioners, composed of 
Messrs. Poyntz, Fulton and Yontz, went on to try the cases of 
the state officers other than the Governor and Lieutenant-Gov- 
ernor, deciding the contests in favor of the Democratic aspirants. 

The Republican officials, refusing to vacate, suit was brought 
and judgment rendered against them in the Franklin Circuit 
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Court. All of the defendants, except Pratt, appealed with super- 
sedeas. The supersedeas was, on motion, discharged, so far as it 
related to taking possession of the office ; the opinion being deliv- 
ered by Chief Justice Hazelrigg, in Sweeney v. Coulter, 22 Ky. 
Law Rep. 399. The appellants moved to dismiss their appeals. 
The cases were finally decided, on this motion and on the merits, 
October 31, 1900, Judge Paynter delivering the opinion of the 
court (22 Ky. Law Rep. 885). It was held that after an appeal 
with supersedeas and the filing of the transcript by the appellee, 
the appellant was not at liberty, without the permission of the 
court, to dismiss an appeal; that in the cases at bar the court 
would not exercise its discretion to allow the appeals to be dis- 
missed. 

It was further held that it had been settled in Pumell v. Mann, 
that the election law under controversy was constitutional, and in 
the case of Poyntz v. Shackelford that the method of filling vacan- 
cies in the board was constitutional ; that while under this election 
law there was no provision for compelling a member of the Board 
of Contest to vacate, because of partiality, the same was true of 
the old law, and that the judgment of the new Board of Contest 
was final, just as the judgment of the old Board of Contest was 
final. 

The motion to dismiss the appeal was, therefore, overruled, the 
whole court sitting, the judgment being passed by a vote of four 
Democratic judges as against three Republican judges. 

This might have been an end of the whole matter, because the 
legislature has since repealed this election law and substituted 
another one, the machinery of which is not controlled by persons 
designated by the General Assembly, and contests for office are 
turned over to the courts. 

But, as is matter of common history. Judge Pratt did not 
appeal until after the Court of Appeals, by the succession of Judge 
O'Rear to the place held by Judge Hazelrigg, had become Repub- 
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lican, by four to three, as it had been, theretofore, Democratic, by 
four to three. 

When the case of Pratt v. Breckinridge was decided, the opin- 
ion of the court was delivered by Judge Guffy, concurred in by 
Judges Bumam, DuRelle and O'Rear, and dissented from by the 
Chief Justice, Paynter, and Judges White and Hobson. 

The opinion of Judge Guffy is reported in 23 Ky. Law Rep. 
1357, and his response to petition for rehearing, in 23 Ky. Law 
Rep. 1858. 

Judge Guffy holds : 

First, that under the division of powers provided for by our 
Constitution, the legislature can neither elect nor appoint to office. 

Second, that vacancies in appointive as well as elective offices 
for the state at large, or districts larger than a county, must be 
filled by appointment by the Governor. 

Third, that it is not competent for the legislature to vest in 
any non- judicial tribunal the right to try a contest for office; that 
a board to try election contests is a court ; that precedents, prior 
to our present Constitution, are not to be regarded, because, un- 
der our new Constitution, it is expressly provided that no court, 
save those provided for in the Constitution, shall be established. 

Judge Hobson, in his dissenting opinion, relies upon the doc- 
trine of stare decisis and upon the long-continued practice under 
the old Constitution and new Constitution of trying contested elec- 
tions by non- judicial boards and also upon the provision in the 
new Constitution to the effect that "except as otherwise expressly 
provided herein, the General Assembly shall have power to pro- 
vide by general laws for the manner of voting, ascertaining the re- 
sult of elections and making due returns thereof; issuing certifi- 
cates or commissions to all persons entitled thereto, and the trial 
of contested elections." He also cites various cases in which it is 
insisted that the court had recognized contests before other than 
judicial tribunals. These cases are examined by Judge Guffy in 
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his original opinion, and again in his opinion overruling the peti- 
tion for rehearing. 

There is an amusing instance of tu quoque in the opinions of 
the present and late Chief Justice. In considering the question as 
to whether it is proper to overrule cases, Chief Justice Guffy in- 
stances the Bank Tax Cases, decided by a vote of four to three, 
and then overruled by a vote of four to three; and the case of 
Belknap v. City of Louisville, where it was decided that it re- 
quired two-thirds of all the voters voting at an election to carry 
a bond proposition, and not two-thirds of those voting on the 
question, which case, with two others, was overruled in the case 
of Montgomery County Fiscal Court v. Trimble. The ex-Chief 
Justice Paynter, who had delivered both these "overruling" opin- 
ions, feeling that this was not "a bow drawn at a venture," re- 
sponds, in his dissenting opinion, that these are unfortunate illus- 
trations, because these cases were properly overruled, being in 
conflict with the Constitution and Statutes of the state of Ken- 
tucky. 

I think the court, without regard to politics, would agree that 
no case which was decided right ought ever to be overruled. 

As stated above, the legislature has so changed the election 
law that these cases are of little present value other than for their 
historical interest. 

To sum up, the case of Commissioners v. George, decided by 
a vote of five to two, that it was competent for the Genet^l Assem- 
bly to select or appoint commissioners to govern the penitentiary. 

The case of Pumell v. Mann, decided by a majority of four 
to three, that it was competent for the legislature to select or ap- 
point a State Board of Election Commissioners, who, in turn, 
should have power to appoint County Boards, and who, in turn, 
should have power to appoint precinct officers. 

The case of Poyntz v. Shackelford, decided, by a vote of four 
to three, that the State Board of Election Commissioners were not 
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elective, but appointive officers, and, therefore, vacancies could be 
filled in such manner as the legislature should determine, and not 
necessarily by the Governor. 

The case of Sweeney v. Coulter, decided that it was compe- 
tent to give to this State Board of Election Commissioners the 
right to try and finally determine contests for such offices, other 
than Governor and Lieutenant-Governor, as the legislature might 
determine. 

The case of Pratt v. Breckinridge, by a change of one vote, 
decided that the legislature could not elect state officers ; that the 
power of appointment to vacancies in appointive as well as elective 
offices resides in the Governor, and that contests for office must 
be decided by judicial tribunals. 

In reviewing these cases it seems to me that the three impor- 
tant questions which arose in them were : 

First — ^Under Section 93 of the Constitution, which provides 
that "inferior state officers not expressly provided for in this Con- 
stitution may be appointed or elected in such manner as may be 
prescribed by law, for a term not exceeding four years, and until 
their successors are appointed or elected and qualify," can the 
legislature create such inferior offices and provide for their being 
filled by a vote of the General Assembly ? 

I do not think the fact that the legislature has heretofore 
elected a librarian, or a warden, or even might constitutionally 
designate commissioners for the government of our penitentiaries, 
would be conclusive of the broad question of the power of the 
legislature to create inferior state offices and itself fill those places. 
It seems to me that it could be fairly argued that the legislature 
had a visitatorial or governing power over our charitable or penal 
institutions, which might give it the right to designate the persons 
to govern them, and yet at the same time not have the general, 
broad power to create inferior state offices, and, itself, designate 
the persons to perform the duties of such office. ^ 
9 
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But, I think that such authorities can be cited, and reasons 
given on each side of this question that no one could say that 
there could not be a perfectly honest and intelligent difference of 
opinion upon it; and I count the fact of all the judges of one 
political party holding one view, and all the judges of another 
political party holding another view, as simply the result of an 
occult, but recognized, influence of political affiliation, which, 
whether it ought or ought not to do so, certainly does, influence 
judges as well as other intelligent and just persons. 

It is a matter of grave doubt whether any further strength can 
be derived from Section 153 of the Constitution for the argument 
in favor of the appointment by the General Assembly of election 
commissioners — "Except as otherwise herein expressly provided, 
the General Assembly shall have power to provide, by general 
laws, for the manner of voting, for ascertaining the result of 
elections, and making due returns thereof ; for issuing certificates 
or commissions to all persons entitled thereto, and for the control 
of contested elections." The argument against the legislative 
power comes from Sections 27 and 29, upon the division of the 
government into its three distinct departments; and this distinc- 
tion must be observed as one of the things comprehended in the 
sentence, "Except as otherwise herein expressly provided." 

That the legislature should not exercise the power of appoint- 
ing election commissioners, I have no manner of doubt. There 
is nothing which would more certainly make the General Assem- 
bly a self-perpetuating body than such a device. But to reason 
that a power does not exist, because it may be abused, is one of 
the most common of all fallacies. It may well be that it beloog-s 
to the people to correct such abuses, rather than for the courts to 
deny the existence of such power. 

The second important question decided by these cases is, what 
governmental authority has power to fill vacancies in state offices ? 

Section 152 of the Constitution, on this subject, is too long to 
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quote. It begins thus: "Except as otherwise provided in this 
Constitution, vacancies in all elective offices shall be filled by elec- 
tion or appointment, as follows." 

For the purpose of our argument, it concludes : ''Vacancies 
in all offices for the state at large, or for districts larger than a 
county, shall be filled by appointment of the Governor. All other 
appointments shall be made as may be prescribed by law." 

Section 76 of the Constitution provides : 

"He (the Governor) shall have the power, except as otherwise 
provided in this Constitution, to fill vacancies by granting 
commissions, which shall expire when such vacancies shall have 
been filled according to the provisions of the Constitution." 

I submit that to deny to the Governor the power to fill vacan- 
cies in offices for the state at large, or for districts larger than a 
county, where such offices are appointive, and to confine his power 
to those which are elective, is a narrow construction of the section 
under consideration. 

But it would be, I think, wrong to say that it was not an allow- 
able construction, or that it is a question upon which intelligent 
and well-disposed lawyers or judges might not reasonably differ. 

And, again, I think that in times of excited temper the political 
equation would have a large influence in its solution. 

The third important question is whether contests for office 
must be determined by judicial tribunals. I think that our present 
Constitution on this subject is different from the old Constitution, 
and that a strong argument in favor of the doctrine that con- 
tests for office can not be committed to commissions or other 
specially erected tribunals derives force from the positive inhibi- 
tion in the new Constitution that no courts, other than those 
provided for therein shall be established. 

In considering this matter, however, it must be remembered 
that many persons believe that a sound public policy requires, first. 
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so summary a disposition of election contests as to make it im- 
possible to vest their determination in ordinary tribunals ; second, 
to avoid vesting in courts the decision of political controversies, 
for the reason that it is difficult for judges to be or to appear to be 
impartial in their judgments on such subjects. 

These three questions, I beg leave to repeat, are all important 
and all difficult; and I confess that I have no doubt that there 
would have been practically the same difference, and by coinci- 
dence, if you please, the same political division of judges in any 
other judicial tribunal of the country. 

I have examined, with a great deal of care, the decisions of 
the Court of Appeals of Kentucky in election cases. I had in- 
tended, at one time, to review these cases in this paper, but it is 
already so long that it would be quite beyond the bounds of reason 
for me to do so. 

This, however, is to be said, and must be said, if we desire to 
do full justice to our own Court of Appeals. They have con- 
strued the election law in a broad and liberal way. They have 
regarded the interest of the public in refusing to allow the 
honest mistakes or the frauds of election officers to deprive the 
voter of the just influence of his franchise. They have endeav- 
ored to detect fraud and rob it of its fruits. I can find no symp- 
tom of a desire on the part of a Republican judge to decide in 
favor of a Republican, or of a Democratic judge to decide in 
favor of a Democrat. Neither in the person who writes the opin- 
ion nor in the dissent is there any evidence of political bias as an 
incentive or a governing motive. 

One other case is to be mentioned. It is that of Taylor v. 
Beckham, 56 S. W. 177. 

Here the Court of Appeals, by a vote of six to one, decided 
that, belonging, as it did, to the General Assembly, under the Con- 
stitution, to determine contests for the office of Governor and 
Lieutenant-Governor, it was not competent for the courts to go 
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behind the record to ascertain how this body reached a resuh, nor 
to challenge the verity of the journals in which the proceedings 
were recorded, and to which the General Assembly had given 
sanction and authority. This decision seems to me to be clearly 
right. 

In conclusion, I think it may be fairly stated that there are, in 
the judgments of the Court of Appeals of Kentucky, no unusual 
evidence of the influence of political bias; that it has been no 
more governed by political motives than have other tribunals of 
similar authority. 

In the ordinary contest between individuals for office, high or 
low, I see no reason to doubt that it will exercise its judgment 
with as much impartiality as belongs to any other court — ^not abso- 
lute, because no court is perfect in this or in any other respect. 
But when a great storm comes upon us like that which swept over 
the state of Kentucky in the passage of the election law, the events 
of the election of 1899 and the contests that grew out of it, it is 
not to be expected, and if expected it will not be realized, that 
upon questions capable of different decisions by intelligent and 
honest men, the influence of party affiliations will fail to exercise 
a very large, if not a governing, influence. Such is not the ideal 
state of society, but it is the state of society of which history tells 
us, and which history will repeat. A political contest may reach 
such degree of inflamed violent temper as to closely resemble war. 
Inter arma silent leges. That our Court of Appeals has been 
severely criticised must be admitted. Many persons confound the 
diflFerence between a bad law and a law which is not constitutional. 
They imagine a sort of veto power resides in the courts. In stat- 
ing these cases, my endeavor has been to present both views with 
such impartiality as I could command. I have been glad of this 
opportunity and this presence to do so. It is the highest duty of 
a lawyer to fearlessly criticise the errors of the tribunals before 
whom he appears, but it is also as high a duty to defend them when 
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unjustly attacked, and on all occasions to state fully and clearly 
the reasons which would justify the ruling, however contrary to 
his view. The people, the bar, and the courts of Kentucky have 
passed through a most trying ordeal. Bitterness has been engen- 
dered, friendships broken, and estrangements endured. In select- 
ing my subject I had no purpose to rake the ashes of a dead fire, 
to blow into flame a dying ember. "Shrill Fredegonda, shrill 
Brunehilde, have had out their hot life scold, and now lie silent 
their hot life frenzy cooled." Let us endeavor to consign these 
controversies to the judgment of time. Let us abandon no high 
idea, nor excuse in ourselves a departure from it ; but let us strive 
to bind up the wounds of political strife, and, continuing to differ, 
do so as lawyers with reason, not abuse, on our lips ; and con- 
fidence, not suspicion, in our hearts. 

Mr. McCartney : I move that the address of Mr. McElroy 
be set for the first thing this afternoon. 

Mr. Thornton : I suggest that we leave it to Mr. McElroy. 

Mr. Strother : I suggest that we have Mr. McElroy's paper 
now if it suits him. I tmderstand that we have already all that 
we can do this afternoon. 

Mr. McElroy: Several weeks ago when I received an in- 
vitation to address you I accepted and was requested to give my 
subject. I did so, and I was informed that my subject as chosen 
entrenched upc«i the subjects of other gentlemen and that if it 
was just the same to me that I should select another subject. I 
answered that I would do so with a great deal of pleasure, and in 
that state of uncertainty ^my mind reverted to the glorious uncer- 
tainties of the law and that is the occasion of the selection of my 
subject. 
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Mr. McElroy then read his paper as follows : 

"THE GLORIOUS UNCERTAINTIES 
OF THE LAW." 

Gentlemen of the Kentucky Bar Association : 

Several years ago I was sitting in the court room on a wintry 
day waiting for the calling of a case, when a fellow-member of 
the local bar came and sat beside me. His voice was weak and 
husky — his face was flushed to a fine crimson and great beads of 
perspiration were standing out upon his wrinkled forehead. I 
enquired in astonishment what on earth was the matter. Matter! 
he exclaimed with increasing warmth; why I have been out in 
the jury room for two mortal hours trying to do the hardest 
thing I ever undertook or that any other lawyer ever undertook 
and that was, to explain to a fool client how his case got out of 
court on demurrer. I inquired if he succeeded in explaining the 
phenomenon. He responded that he never did get his client to 
understand the matter, but he finally silenced him by declaring 
with stentorian vehemence that it was all due to the "glorious 
uncertainties of the law," for which he was in nowise responsible. 

I do not know who originated this saying, so often quoted as 
sufficient authority and satisfactory explanation for adverse deci- 
sions and loss of cases. But old Charles Macklin several cen- 
turies ago declared that "The law is a sort of hocus-pocus 
science, that smiles in yer face while it picks yer pockets; and 
the glorious uncertainty of it is of mair use to the professors than 
the justice of it." 

And so, the old utterance has passed into a proverb, and the 
proverb has become a stigma, and the stigma has come to be 
regarded as a truth, and the truth is cited by most every lawyer 
who loses a case — ^whether the loss comes as a result of his ignor- 
ance of the principles involved therein, or otherwise ; and is cited 
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by the client whose case is lost, attempting to shift the odium of 
defeat, by laying the miscarriage upon the law, rather than upon 
the lack of merit in his controversy. 

Now I do not pretend to deny — on the contrary, I freely fully 
and broadly admit that there is very much of uncertainty about 
the law — ^about what it has been in the past, what it now is, and 
what it will be in the future, both near and remote. 

But I disagree with Macklin that it is a hocus-pocus science, 
and I do not fully believe with my Lord Coke, that it is "the 
perfection of human reason." 

When we come to think about the matter Tvith deliberation, 
and without prejudice, it becomes manifest that of necessity and 
in the very nature of the case, there must be more or less of uncer- 
tainty. Law is a mere human code of rules — written by human 
hands— conceived by human brains — ^prompted by human hearts, 
and there is perfection in neither hand, nor brain, nor heart. The 
stream can not rise higher than its source. The taint of imperfec- 
tion can not be eradicated by imperfect human agency. And 
even if this could be done, if every law enacted by Parliament or 
Congress or State Assembly; if every law declared by every 
court in all the land were the perfection of human wisdom, still, 
as long as its construction is left to human tribunals, and its 
administration and application is left to fallible men, whose minds 
are liable to be darkened by stupidity, or controlled by passion, or 
perverted by prejudice or warped by interest, such a thing as abso- 
lute certainty is beyond the limit of possible achievement. 

If the law as written in the statute books and declared by 
the courts were so plain and certain that a "wayfaring man, 
though a fool, might not err therein," still how would it be 
possible to have absolute certainty in its practical administration, 
in the face of conditions which wrung from old Ben Hardin the 
celebrated saying, that the Lord Himself in the infinitude of His 
wisdom alone could tell, what a petit jury, or a county court 
would do ? 
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What I mean to say is, that some of the uncertainties of the 
law are fundamental; they exist in the very nature of things; 
they can not be gotten rid of; they are as indestructible as the 
very frailties of human nature, and the imperfection of the human 
intelligence, and are largely uncertainties springing from con- 
struction and administration. How can it be reasonably expected 
that human law in its interpretation can be free from all uncer- 
tainty, when the number of different constructions put upon the 
Divine Law is almost beyond computation; and in some cases 
the differences are so wide and the constructions so diverse, that 
it is difficult to understand that the divergent views have a com- 
mon subject. Differences of construction created the ancient 
church and enthroned the Pope and then called into existence 
that mighty protest against his Sovereignty, which in the form 
of the reformation hurled itself against the battlements of eccle- 
siastical Rome, shaking it to its foundation and then recoiling 
and dividing itself into an hundred organizations, and then sub- 
dividing^ into a thousand sects, forms to-day not one mighty army 
under one commander, but a thousand armies under as many dif- 
ferent commanders — ^all marching in the same direction, it may 
be, and all having the same object it may be, but each 
stoutly maintaining its own orthodoxy, and denying with more 
or less vigor, and with more or less of toleration and charity the 
orthodoxy of all the others. In the mean time the unenlisted look 
upon the great host as it marches on, and says to itself — taking 
somewhat of consolation in the saying of it — that "there seems 
to be somewhat of a difference of opinion between these brethren 
and somewhat of uncertainty seems involved in the construction 
of the record, to which all appeal, and of the absolute verity of 
which all are agreed. I do not mean this as a criticism upon 
religious or ecclesiastical conditions. It may be that under 
Divine Providence it is best that conditions be as they are, and 
that the leadership should be committed to a thousand, rather 
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than to one great captain. But the pomt I desire to make is, 
that even Divine Law, when left to mere human construction and 
interpretation is not construed and interpreted alike by all of its 
believers, and more or less of uncertainty is inseparably linked 
with the various attempts to construe and apply it. 

But to be a little more specific and practical. When it comes 
to the every day affairs of business life, it happens not unfre- 
quently that the uncertainty does not exist so much in the law 
itself as it does in what the lawyer who advises his client thinks 
it is, or thinks it is not. In other words the fault often lies with 
him and not the law. If his opinion runs counter to a statute he 
has forgotten, or to a decision he has not seen, or to a principle 
with which he is not familiar, he goes out of court deeply im- 
pressed with the "glorious uncertainties of the law," and his 
client gpes out, still more unfavorably impressed with not the 
glorious, but the inglorious uncertainties, of both law and 
lawyer. 

So the fact is, that the sum of the popular notions upon this 
subject find their inspiration in this very simple cause and ex- 
planation. 

But there are other sources of uncertainty, which tend to 
bring the administration of the law into disrepute, not akin to 
those which inhere in the very nature of the subject. 

One springs from statutes awkwardly drawn, clumsily con- 
strued, badly written, and ill-considered — ^statutes drawn by in- 
competent hands and confused brains — ^statutes which say one 
thing and intend another, and which intend one thing and say 
another, and which are so foggy and confused that differences of 
opinion as to their meaning, is not only natural but inevitable. 

Another class springs from the decisions of the courts of last 
resort. Now judges are but men, with like passions, as our- 
selves, and subject to the same infirmities. They are not infallible 
— ^being human, they may err, being mortal they may mistake. 
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Nevertheless, knowing the reason of judicial uncertainty, does 
not alter the fact, nor remedy the evil. All that the best lawyer 
on earth can do is to advise his client correctly as to the law, as 
declared by the highest court in the land. If however, the high- 
est court changes its views upon the point involved before the 
case in hand is settled, somebody suffers. The client who foots 
the bill reasons very naturally thus : "If the first decision was 
right, the last one is wrong; if the hst is right the first one was 
wrong." This logic, it is impossible to dispute, and the conclu- 
sion it is impossible to deny. How many overruled cases there 
are in Kentucky I do not know, but down to 1896 there were 
about 190. How many since that date I have not taken pains to 
inquire. Whether the number of mistakes made by the courts is 
greater than should be, taking into consideration the number and 
variety of cases determined, I shall not imdertake to decide. All 
that I can say is, that if upon any question the court should go 
wrong, the sooner it corrects the error the better. And it owes to 
itself and to the people whose lives, liberty and property are under 
its control, to see to it, that as few errors are committed as 
possible. 

I have a profound respect for the courts of this land 
as a whole. Whilst it is true that their errors contribute to the 
uncertainties of the law as administered, it is also true that the 
bench is, and has been, for the most part, independent, incor- 
rupted and incorruptible. Amid the political cyclones which 
have swept over the coimtry from time to time, it has stood un- 
moved. Amid the vagaries, which have from time to time in- 
fested the body politic, it has been true as a rule, to those great 
principles of right which are fundamental and unchangeable. 
Amid the clash of arms, its voice has never been silenced long. 
Amid times when passions possessed and prejudice controlled 
men's minds and inspired their actions, it has maintained its 
dignity and steered the country safely away from the breakers 
which lay in its course. 
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I may be in error, but my judgment is, that a constitutional 
freedom has no bulwark equal in strength to the bench. Individ- 
ual liberty has no guarantee, equal in reliability, to the bench. 
Life, liberty and property have no defenders, equal in power, to 
the bench. 

And I believe that if it shall so result in the future, that this 
great Republic shall fall, whether that fall shall come amid the 
clash of arms, or shall come from the slow disintegration of the 
foundations upon which it rests, amid the awful and splendid 
ruins, that which will be found freer from the blood of violence, 
freer from the taint of corruption, freer from the stench of decay, 
than all things else whatsoever, will be the judiciary of this land. 

And so it is, that whilst I know that the bench contributes its 
full quota to the uncertainty of the law, and while it is to be 
regretted that this is true, nevertheless it is a matter of congratu- 
lation, that the skin taken from the living body of a corrupt judge, 
adorns few judgment seats in this land, as was the case in the 
days of Cambyses of old. 

Perhaps the thing which has contributed most to create the 
popular belief in the law's uncertainty, is the jury system, which 
is an integral part of the judicial structure of this country. To a 
certain extent the lawyer is responsible for the errors into which 
juries fall. And in passing, it may be germain to say that per- 
haps if the Act of 1275 was in force, providing imprisonment, 
as a penalty "for any sergeant or pleader who should use deceit 
to beguile the court," there might be fewer verdicts at variance 
with the law and evidence. Really the wonder with me is not 
that there are so many curious and variegated findings by the jury, 
but that there are so few. When it is remembered that the jury 
is composed of men taken from all the callings and walks of life, 
men who are educated and uneducated, who are experienced and 
inexperienced, who are naturally obtuse or alert, men to whom 
the subject under investigation is often ''terra incognita" and 
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then remember that there is submitted to them the most difficult 
questions, confused by conflicting testimony and irreconcilable 
evidence — ^it is not strange that the jury should sometimes decide 
the wrong way, hang the wrong man, and not unf requently hang 
itself. 

But if any good is to come from this, or any other discussion, 
it will not come from mere criticism, howsoever deserved or 
fault-finding, howsoever just. 

It is always easier to tear down than to build up ; to point out 
error than to point out a remedy; to show the obstacles in the 
way than to show how to remove them. 

And sp when it comes to the practical question of how the 
law's uncertainty is to be minimized or altogether removed I am 
face to face and this Association is face to face, with a very 
difficult proposition. 

The summation of the whole matter, however as it seems to 
me is this: As stated before, there are uncertainties which are 
inherent and fundamental, based upon the imperfection of human 
intelligence; and uncertainties springing from this source wiU 
exist until the millennial day shall dawn. But there is a class of 
remedial uncertainties, whose riddance is a very worthy labor for 
this Association to undertake. 

First: There is no good reason why the statutory law 
should not be written so plainly as to make its meaning intelligible 
to everybody. If the people decline to send to the assemblies 
and Congress, representatives competent to express their ideas on 
paper, then every assembly should have another committee, called 
the "Editing Committee," which should be charged with the duty 
of writing in plain English, and saying in plain English, what the 
legislative intent may be. This perhaps might slightly woimd 
the "pride of paternity" of some ambitious statesman, but it would 
save a world of vexation, litigation and uncertainty. 

Second: Another uncertainty will be eliminated, in part at 



Digitized by L:iOOQIC 



1^.2 Fimi AiMwal MMmg 

least, when the barrister and pleader ceases, "to use deceipt to 
beguile the court," in the language of the old English law. Dis- 
cussion by counsel before either court or jury, should be to en- 
lighten, not to confuse; to aid to correct conclusions, not to de- 
ceive into erroneous findings. And the influence of this Associa- 
tion along this line, may result in great benefit, by elevating the 
standard of professional debate on both law and facts. 

Third \ Uncertainties springing from the varying decisicxis 
of the courts may not perhaps, be entirely eliminated but that 
it can be greatly reduced, is indisputable. This can be done by 
the bar and people keeping a ceaseless and jealous watch over the 
personnel of the bench. The judge on the wool-sack of to-day 
was on yesterday the lawyer at the bar. The lawyer of to-day 
may be the judge of to-morrow. Upon the fitness of the man for 
the place rests the question of whether the judicial deliverances 
will be clear or confused, right or wrong, sound or unsound. 
Upon his moral integrity intellectual ability, and professional 
training, rests the question of the possibility of overruled opinions, 
conflicting judgments and irreconcilable conclusions. That man 
who towers head and shoulders above his fellows in moral worth, 
in intellectual grasp, in legal education and in general culture, 
should be placed by the people upon the bench, whether he will 
or no. And if the bar would take more pains to explain to the 
people how peculiarly and completely the courts hold in their 
hands, their rights of every kind then the people wouldl take more 
pains to see that the ermine should never rest upon imworthy 
shoulders. 

Fourth : As long as the jury system prevails for the trial of 
civil cases there is no remedy for the incertitude of verdicts — 
except that the advocate shall deal frankly and honestly with 
these judges of the facts; and except that by education, culture 
and training, the whole body of the people from which the jury is 
drawn, shall be elevated and better qualified to discharge the diffi- 
cult duties demanded at their hands. 
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Fifth: One thought more, and I shall have finished. I be- 
lieve that no hann could result, and much good would result, and 
greater uniformity would be secured, if the publication of the 
decisions of the appellate courts were limited to such as the court 
marks for publication. Under the present system (inaugurated 
by the enterprising reporter), of publishing in full all decisions 
rendered, every case becomes authority and every opinion be- 
comes a precedent whether so intended or not. And so the 
cases intended not to be reported, are raised to the dignity, and 
perform the office, of reported cases. And the law reporters — 
filled with all sorts of opinions, well-considered and ill-considered, 
important and unimportant, good, bad and indifferent, stand 
side by side, with the official reports — "the same in substance, and 
equal in power and glory" — ^to use a phrase from the Presbyterian 
Shorter Catechism. I am inclined to the opinion that a change 
along this line, would bring relief from much of the confusion 
now prevailing among the wilderness of reported cases, and 
would increase respect for precedent, by elevating those opinions 
which establish precedents. 

But after all these things shall have been done, and these re- 
forms shall have been accomplished, nothing will be more cer- 
tain, than that many uncertainties will still remain ; but they will 
be largely such as will bring no reproach upon the profession, 
and no odium upon the law itself — as they will be the resultants 
of human imperfections which are irremediable, rather than the 
products of ignorance and incompetency which may be, can be, 
and must be, banished from the throne they have usurped and 
from the temple they have profaned. 

On motion the Convention then took a recess. 
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AFTERNOON SESSION. 

The Association was called to order by the president. 

The President: The first matter this afternoon is the 
special order, the amendments to the Constitution, which will be 
taken up in order. The first amendment is to Article IV, regard- 
ing membership and the second amendment is to Article X, pre- 
sented by the Committee on Grievances, and an additional article 
to the Constitution. Then will come up the Code of Ethics. The 
amendment to Article IV will first be presented. 

The amendment was read as follows : 

Resolved, That Article IV of the Constitution be amended, so 
that the same shall read as follows : 

ARTICLE IV. 

Applications for membership shall be in writing, signed by the 
applicant with his full name and giving his post-office address. 

The applications shall be sent to the secretary of the Associa- 
tion, who shall present them to the Committee on Membership, 
if in session, which shall vote thereon by ballot. Two negative 
votes shall be sufficient to reject the applicant. 

If the Committee on Membership be not in session when the 
applications are received by the secretary he shall communicate 
with each member of the committee, by letter stating the name 
of the applicant and take the vote of each member of the commit- 
tee by mail. 

The letters containing the votes of the members of the com- 
mittee shall be opened by the secretary and the votes given in that 
way counted by the secretary and the said letters filed and pre- 
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served by the secretary, subject to the orders of the Committee 
on Membership. 

If the vote be taken by mail it shall require the same number 
of votes of members of the Committee on Membership to elect an 
applicant, as when the committee is in actual session. No mem- 
ber of the committee shall be at liberty to decline to vote upon 
an application for membership and no member of the Committee 
on Membership nor the secretary, shall disclose to any person 
the discussions, statements or votes of any member of the Com- 
mittee on Membership upon any application for membership. 
The originals of applications for membership shall be preserved by 
the Committee on Membership among the archives of the com- 
mittee. 

No applicant who is rejected shall be again proposed within 
a year. The names of all persons elected as members shall be 
reported by the Committee on Membership at the first regular 
meeting of the Association after their election and if the Associa- 
tion be in session at the time of their election they shall be re- 
ported immediately. 

Th^ PrjSsident: Before action on this I want to ask the 
members if there are any members present who know anybody 
who desires to become a member? It is proper now to propose 
in open meeting such names. 

Mr. Quarles : There has been furnished to the C<Mnmittee 
on Membership the name of only one gentleman who desires to 
become a member. Mr. M. B. Kendrick, of Newport, whom the 
Committee on Membership now desires to nominate. That nomi- 
nation is, of course, approved by the Committee on M^nbership. 

Mr. Strothm : I move that he be elected. 

A vote being taken, the motion was carried and the gentleman 
elected. 
10 
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The President: It was stated by Mr. Nelson that Mr. 
James Wright, of Newport, was in attendance, and that his name 
would be reported. He is not here. Has any gentleman heard 
from him? 

Mr. Kendrick: Judge Lucius Desha and Mr. James C* 
Wright both wish to become members but neither are present. 

The President : Will their names be proposed and voted on 
now? 

Mr. Quari.es: The Gnnmittee on Membership is advised 
that C. W. Wood, of Carlisle, and J. C. Wright, of Newport, 
and Judge Lucius Desha, of Newport, desire to become members 
of this Association. The committee desires to nominate those 
gentlemen at this time. 

The President: If there is no objection the vote can be 
taken on the three members. 

Mr. Strother : I move that they be elected. 

Mr. Thornton : Do those names meet with the approbation 
of the committee? 

The President : I know that Mr. Wright's does. 

Mr. Quarles : I will be frank to say that as to these gentle- 
men, the CcMtnmittee on Membership have had no opportunity to 
talk over the matter. The names were presented a moment ago 
by a gentleman in whom we had every confidence. 

Mr. R. a. Thornton : They came to you in such a shape as 
that you have confidence in them ? 

Mr. Quari.es: We would not have proposed them other- 
wise. 

• A vote being taken, the motion to elect the gentlemen was 
carried. 
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This President : The matter of the proposed amendment to 
the Constitution is now open for discussion. 

Mr. McQuown : I desire to offer an amendment to the pro- 
posed amendment. 

The amendment was read as follows : 

"Provided, That if one* or more members of this Association 
reside in the same county where the applicant for membership 
resides, such application must be approved by one or more of such 
resident members." 

Mr. McQuown: I think that will lighten very much the 
labors of the Nominating Committee, by having the endorsement 
and approval of the resident members of the Association in the 
county where the applicant resides, if there are such resident 
members. 

The amendment was seconded and was adopted. 

The President : The question now comes up on the amend- 
ment to Article IV of the Constitution as amended. 

Mr. Metcaw : I don't think the procedure as laid down by 
which a member is elected is quite broad enough. The Constitu- 
tion only directs that the secretary shall send to each member of 
the committee the name of the applicant. That does not give to 
the member of the committee any ground upon which he can 
elect a member. I desire to ask the Association to add that the 
secretary shall, in addition to sending the name of the applicant, 
send his age, residence, color and the name of the member vouch- 
ing for him. 

Mr. Gray: I will second that amendment. 

The President : Reduce that to writing. 
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Mr. Gray: While the gentleman is reducing that amend- 
ment to writing, I desire to say a few words. The inquiry is 
what is to be acccnnplished in making the proposed change ? It 
is now provided that where there is a local Bar Association, the 
person desiring to become a member of this Association must 
also be a member of the local Association. It is provided in the 
preamble of this organization that it is an organization for the 
purpose of elevating the bar, etc. Why should we ignore the 
local Associations, which have the same object in view, and in 
addition, have a better knowledge and a more intimate knowl- 
edge of the character and attainments of the party who proposes 
to become a member of this Association? In our local Associa- 
tion we have nine-tenths of the members of the bar members of 
the local Associations. Some of the attorneys who have been 
members have dropped out, and others decline to become mem- 
bers, and if they now desire to do it, it would be extremely doubt- 
ful whether they could get membership in the local Association ; 
but there is nothing to prevent them by the aid of a member of 
our Association from making an application to this Association 
entirely ignoring the local Association and become mem- 
bers of this state Association when they can not, by any process, 
become members of the local Association. The result of that 
state of affairs would be disorganization. 

If any of you reside in a community where you have a reput- 
able local Association and imagine that all that is required is for 
a lawyer to be a gentleman and adhere to honest principles in 
order to become a member of the Association, you might be 
enlightened a little if you were so unfortunate as to have in that 
community a brother attorney who did not regard the rules and 
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could not become a member of the local Association, and by the 
friendship of a member of the State Bar Association, he could 
become elected here and acquire all the privileges extended by 
this Association ; the result would be that he would go to the local 
Association and snap his fingers at them and say to the com- 
munity, "I don't care an)rthing for this little one-horse affair. I 
am a member of the State Bar Association, and that is all I de- 
sire." It seems to me that this is a proper provision in the Con- 
stitution as it now exists, and it should not be changed lightly and 
without due consideration, I am perfectly aware from the obser- 
vations made when this proposition was first announced that 
the trend of opinion is otherwise, but I want to say to you right 
here, without reflecting on the gentlemen whom you have elected, 
you have admitted gentlemen in disregard of the present provisions 
of the Constitution. There was no inquiry made as to whether 
they were from a place where there was a local Association at all. 
Now, if, at the beginning of our career, we take these things so 
lightly, the natural result will be that it will spread. It seems to 
me that the Constitution as it is, is wise, and we had better let it 
remain without change. 

The amendment of Mr. Metcalfe was read, as follows: 

"All applications for membership shall be in writing, stating 
the age, residence and color of the applicant and the name of the 
person vouching for him ; and a copy of this application shall be 
mailed to each member of the Committee cm Membership." 

Th^ President: Does the amendment meet with a second? 

Mr. Chii^s : I second it. 

A vote being taken the amendment was adopted. 
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The President : The question is now on the amendment to 
the Constitution as amended by the amendment adopted. 

Mr. Thornton : As the secretary read this proposed amend- 
ment it occurred to me that there was one omission. It seems to 
me that the proposition is open to this objection that there is no 
provision made for the silence which is imposed upon each mem- 
ber of ihe committee and the secretary in the case of the rejec- 
tion of any application by the committee. I move that we amend 
by inserting "or the fact of the rejection of such application." 

Mr. Wilson : I will second the amendment. 

The amendment was agreed to. 

Mr. Helm: Responding to the suggestions of the gentle- 
man from Covington, with respect to that particular provision 
which he thinks ignores the existence of the local Associations, I 
desire to suggest that I had occasion during the past year to ob- 
serve the operation of the provision which requires membership 
in a local Association as a condition precedent to membership in 
the state Association. There were many instances throughout 
the state where gentlemen, well-known, reputable lawyers of 
recognized ability, declined to join the Association because they 
did not care to affiliate with a local Association, and one gen- 
tleman elected a vice president at the organization meeting, from 
Newport, declined to qualify and become a member of this 
Association, because of that provision which required membership 
in the local Association. In Louisville there were three men who 
declined to become members of the Association because they did 
not care to join the local Association. We have a very large 
Association in Louisville, and didn't care whether they joined or 
not, we could get along without them. We didn't think they 
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interfered with us, but that was their reasons for not joining this 
Association. To my knowledge, this provision^ as it now exists, 
has kept out six or eight gentlemen of high standing, who de- 
sired to become members. 

I have had occasion to look into the organization of different 
Associations of this character and there is only one other Associa- 
tion which requires membership in the local Association as a 
condition precedent to joining the state Association, and that 
Association, at its last meeting had the question of repealing that 
provision under discussion, and it was referred to a committee 
with power to act. 

Mr. Gray : In explanation to those members of the Associa- 
tion who were not present in Louisville when the State Association 
was organized,! desire to read the latter part of the Fourth Article, 
which they are now proposing to repeal. The first part provides for 
the nomination and election of members, and the last three lines 
are as follows, and that is the meat in the nut that they propose 
to strike out. It is as follows : "No member of the bar residing 
in a county where there is a Bar Association shall become a mem- 
ber of this Association, unless he shall also be a member of the 
local Association/' Now, gentlemen, I want to say, with all 
due respect to the gentlemen who have proposed this amendment, 
that, notwithstanding the fact that there are eminent members of 
the legal profession who desire to become members of this Asso- 
ciation, but do not desire to affiliate with their local brethren, the 
objects to be attained by this Association will be better subserved 
by retaining this provision, by living in community and harmony 
with the local Associations, rather than by ignoring them. And 
if there is a loss in membership of five or six what does five or six 
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amount to out of three hundred? We had better lose five or six, 
or five times five or six, than that any disreputable local attorney 
should, by any sort of means, beccmie a member of this Associa- 
tion, by ignoring the local Association, perhaps, and thereby 
bring scandal upon this Association, and require investigations, 
examination and expulsion. I think the doctrine of local home 
rule should apply in these matters. If you can not trust the mem- 
bers of the local bar to pass tlpon the qualifications of the parties 
who desire to become members of this Association, we had better 
dissolve. It seems to me that the men who live in contact with 
parties should know all about them, and are better qualified to 
judge as to whether or not they are fit and proper pers<xis to be 
admitted to this Association. 

Mr. Quari.es: At the outset, I wish to say, that the in- 
stances in which this question will become a practical one will 
prove extremely rare because I believe it to be a fact, and a fact 
that will continue to be, that where there is in existence a local 
Bar Association, a lawyer residing in that locality, desiring to 
become a member of this body, will in all probability in a large 
majority of instances, be a member of the local Association. The 
gentleman has supposed a case where a man of not fit character 
becomes a member of this Association, and goes back home and 
snaps his finger at the local Association. We are just as likely to 
have this case occur, that some man desires to beccxne a member 
of this Association, but for various reasons, altogether sufficient 
to himself, and that would be regarded as sufficient by any fair- 
minded man, does not choose to become a member of his local 
Association. 

Under our Constitution as it reads at present such a man 
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would be absolutely unable to become a member of our Associa- 
tion. So far as I know at present, the membership of the local 
Associations are of the very best lawyers in the state, but it is 
within the range of possibility that there may be hereafter organ- 
ized local Associations by a coterie who are not representative 
lawyers and who may, out of pique or spite, organize such an 
Association, for the very purpose of exercising power which they 
now have under the Constitution, as it exists, to make other good 
men in their locality ineligible for membership here. I am 
heartily in favor of the proposed amendment, and sincerely trust 
it may be adopted. 

Mr. Pisk: As I read the Constitution, although I was not 
at the adoption of it, the original desire of the Association was to 
build up and elevate and uphold the high standing and integrity 
of our Association. Now I have no objection to proper material 
coming into this body without being in a local organization, but 
it does seem to me if we have the local organizations working 
with the general organization of the state for a common end and 
common purpose, it would only be courteous to the local Associa- 
tion when a man is not a member of the local Association and ap- 
plies for admission here to have the advice of the local Associa- 
tion. I, therefore offer and hope it will be adopted, the follow- 
ing proviso : 

^'Provided, That if the applicant reside in a county in which 
there is a local Bar Association, notice shall be given by the Com- 
mittee on Membership to the secretary of such Bar Association of 
such application, not less than fifteen days next before the vote 
of the Committee on Membership shall be taken on such applica- 
tion." 
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That will give the local Bar Association notice, and if the 
member be improper, the local Bar Association can advise the 
Committee on Membership. 

Mr. Gray: I second that amendment. 

Mr. Thornton: Suppose that in that local Association 
there is no member of the State Association what have you to 
say as to the propriety of asking the endorsement of that Associa- 
tion? 

Mr. Fisk : You ask a question supposing a fact that does not 
exist. There is no local Association which is not represented in 
this State Association. 

Mr. Thornton : That may be so now and may be otherwise 
some other time. We have now comparatively few local Asso^ 
ciations. 

Mr. Fisk : There are only a few where there are local Asso- 
ciations, but those local Associations have been formed and you 
are drawing your material originally from them, and you should 
recognize them. What has happened in one year of the exist- 
ence of this body that it shall now totally ignore the local Asso- 
ciations ? 

Mr. R. a. Thornton : It does not ignore them. Take the 
American Bar Association, which is a most reputable body, and 
my information is that they do not make it any factor in the ad- 
mission of members, whether the applicants do or do not belong 
to a state Association. They pass upon the qualifications 
and fitness of the man himself, and the propriety of 
permitting that individual to become a member of the 
Association. It could happen where there is a small 
number of lawyers in any given community that some man of 
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resentful mind might go to work and organize a local Associa- 
tion, knowing very well that certain of his enemies would not be- 
come members, and that Association would thus have a veto 
power, on those others belonging to this Association, for that is 
what it amounts to. I do not think the propriety of the admis- 
sion of any individual to this Association ought to be measured at 
all by the fact of whether he is or he is not a member of a local 
Association. 

Mr. Fisk: This does not put it in the power of the local 
Association to prevent the election by your Membership Commit- 
tee, but simply is a courtesy extended by this body to the local 
Association, advising the local Association that this party in that 
community has made an application for admission here and thus 
giving us a chance to be informed by the local Association whether 
that man possesses the necessary legal and moral qualifications — 
whether he is a proper man. 

Mr. Thornton : Why can't the Committee on Membership 
ascertain those facts as well as taking the opinion of the local 
Association. At last it comes to this : Is the individual applying 
for membership to this Association individually and personally 
fit to be admitted ? We have a Committee on Membership whose 
duty it is to inquire and report on those facts, and it seems to me 
we ought to be content, to abide by the result of the investigation 
of our own committee, rather than to depend upon the report of 
somebody else, who may not have any interest at all in this body. 

Mr. Fisk: Read the proviso. 

Mr. Thornton : You read it. 

Mr. Fisk read the proviso, as follows : "Provided, that if the 
applicant reside in a county in which there is a local Bar Associa- 
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tion, notice shall be given by the Committee on Membership to 
the secretary of such Bar Association of such application not less 
than fifteen days next before the vote of the Committee on Mem- 
bership shall be taken on such application." 

Mr. Fisk: I don't see how your objection applies to that 
at all. 

A vote being taken on the amendment of Article IV of the 
Constitution as amended it was adopted. 

The President : The next question is on the amendment to 
Article X of the Constitution. 

The amendment was read as follows : 

Article X. The Committee on Grievances shall receive and 
investigate all complaints which may be made in matters affecting 
the interests of the legal profession, the practice of the law, and 
administration of justice, and report the same to the Association, 
with such recommendations as it may deem advisable; and said 
committee shall in behalf of the Association institute and carry 
on such legal proceedings and to such extent, against members 
of the bar, whether members of this Association or not, who shall 
be charged with gross unprofessional misconduct, as such commit- 
tee may deem advisable or the Association may order and may 
employ suitable counsel or agents for such purposes; and the 
cost of such proceedings shall be paid by the treasurer, out of 
such moneys as shall be appropriated therefor by the Executive 
Committee, on the written order of the chairman or acting chair- 
man of such committee. The proceedings of this committee shall 
be deemed confidential, and kept secret, except so far as reports 
of same shall necessarily and officially be made to the Association. 

The President : Does that amendment offered by the Com- 
mittee on Grievances meet with a second ? 
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Mr. Willis: I second it. 

The President : The matter is now open for discussion. 

Mr. Fisk: I would like to ask a question for information. 
What object has the committee in inserting the word "gross"? 
Why not let the committee investigate unprofessional conduct and 
let the committee decide whether it is of sufficient importance to 
take it up. I move to strike oiit that word "gross." 

Mr. Howard : I second it. 

A vote being taken, the word "gross" was stricken out of the 
amendment. 

Judge Humphrey : That "unprofessional misconduct" don't 
sound right. 

Mr. Wilson : Make it "unprofessional conduct." 

A Member: How many members and how appointed and 
for what term ? 

The President : Seven, appointed by the president, for one 
year. 

Mr. McCartney : If I caught the reading of the amendment 
to the Constitution, there is a provision that this committee may 
not only investigate matters of unprofessional conduct, but may 
also on its own motion, institute proceedings. It seems to me 
that is entirely too much latitude for a committee of the Associa- 
tion, and to that extent I would offer an amendment that the com- 
mittee investigate the unprofessional conduct charged and report 
it at a regular meeting of the Association, leaving the Associa- 
tion to determine on the report of that committee instead of leav- 
ing a part of the Association to be the arbiter of whether or not 
they ought to take a particular action. 

Mr. Thornton : That would virtually amount to nothing. 
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Mr. Wilson : I would like to see that amendment in more 
definite form. The present provision of this article is as follows : 

COMMITTS^ ON GRIEVANCES. 

Article X. The Committee on Grievances shall receive the 
complaints which may be made in matters affecting the interests 
of the legal profession, the practice of the law and the administra- 
tion of justice, and report the same to the Association, with such 
recommendations as it may deem advisable. The proceedings of 
this committee shall be deemed confidential and kept secret, except 
so far as reports of same shall necessarily and officially be made 
to the Association. 

In the by-law which this committee has reported and recom- 
mended for adoption direction is given the committee for their 
proceeding, that is, they are to investigate charges brought against 
members of the Association, and report the result of the investiga- 
tion to the Association. If the lawyer against whom the com- 
plaint is preferred is not a member of the Association, this com- 
mittee shall investigate simply such a case as that. If the case is 
one of an urgent nature demanding immediate action as such 
cases may scwnetimes be, the committee is authorized not, how- 
ever, on its own motion, but in connection with the Executive 
Committee of the Association to institute proceedings as they 
may deem proper. 

Mr. McCartney : Is that to be done in connection with the 
Executive Committee? 

Mr. Wilson : I think so. I think perhaps I had better read 
the amendment offered in connection with the by-law. 
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The amendment was as follows : 

Artici^e X. The Committee on Grievances shall receive and 
investigate all complaints which may be made in matters affecting 
the interests of the legal profession, the practice of the law, and 
administration of justice, and report the same to the Association, 
with such recommendations as it may deem advisable; and said 
committee shall, in behalf of the Association, institute and carry 
on such legal proceedings, and to such extent, against members 
of the bar, whether members of this Association or not, who shall 
be charged with unprofessional conduct, as such commit- 
tee may deem advisable or the Association may order, and may 
employ suitable counsel or agents for such purposes; and the 
cost of such proceedings shall be paid by the treasurer, out of 
such moneys as shall be appropriated therefor by the Executive 
Committee, on the written order of the chairman or acting chair- 
man of such committee. The proceedings of this committee shall 
be deemed confidential, and kept secret, except so far as reports 
of same shall necessarily and officially be made to the Association. 

Mr. McCartney : I will withdraw the amendment. 
A vote being taken, the amendment offered by the committee 
was carried. 

The President: The next matter is the additional article. 
The article was read as follows : 

Any member of the Association may be reprimanded, sus- 
pended or expelled for misconduct in his relations to this Asso- 
ciation, or in his profession, on conviction thereof in such manner 
as may be prescribed by the by-laws ; and all interest in the prop- 
erty of the Association, of persons in any way ceasing to be mem- 
bers, shall vest in the Association. The disbarment of any mem- 
ber shall, ipso facto, work his expulsion from the Association. 
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Reinstatement to practice shall not reinstate to membership, un- 
less by a vote of the Association upon recommendation of the 
Committee on Membership. 

Mr. Fisk : I second that. 

A vote being taken the additional article was adopted. 

The President : The next thing in order is the report of 
the CcMnmittee on Grievances, and on Code of Ethics. Mr. Wil- 
son will please state what is recommended. 

Mr. WiIvSon : The Committee on Grievances do not under- 
take to embody in the form of a bill the suggestions made in their 
report. We recommend that such bill be prepared and assume 
that would be left to the Legislative Committee. 

The PREsroENT: The Committee on Law Reform, is the 
style of that committee. 

Mr. Wii^on: We do ask, however, that our report as to 
Code of Legal Ethics be adopted or rejected or some action taken 
by the Association with reference thereto. 

Mr. Fisk : I move that that matter be referred to the Com- 
mittee on Law Reform. 

Mr. Thornton : With power to report at our next meeting. 

Mr. Fisk : They can take up the question and prepare the 
bill. 

Mr. Thornton : In connection with that is the adoption or 
rejection of the report referring to the Code of Ethics. 

The President: That is a separate matter. 

Mr. Thornton : All right, I stand corrected. 

The President : Does the gentleman desire that this be 
referred to the Committee on Law Reform, with suggestions? 
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Mr. Fisk : Adopt the report and refer it. 

Th^ President: As I understand the motion of Mr. Fisk 
it is that so much of the report of the Committee on Grievances 
as relates to the preparation of a bill amending the law, be referred 
to the Committee on Law Reform to take such action as it thinks 
proper. . 

Mr. Thornton : I second that motion. 

A vote being taken the motion was carried. 

The President : The next business is the report of the Com- 
mittee on Code of Ethics. 

Mr. Thornton : That is one of the most important matters 
that can possibly come before this body. It is now half past 
three o'clock. It is a whole day's work to consider that as it 
ought to be considered. We have not the time now to take up 
the question and do it justice. I understand the gentlemen have 
prepared a most elaborate and excellent report, but I venture to 
say there are a large number of the members who are not suffi- 
ciently posted to pass critically upon it. It seems to me entirely 
proper that that matter shouW be referred to the next meeting for 
consideration, and that the secretary in the meantime should pro- 
vide each member of the Association with a copy of tfie printed 
pamphlet of the Code of Ethics and the subject can be considered 
maturely and advisedly at the next meeting. 

Mr. Gray : I move that we adopt the Code of Ethics pro- 
posed, and print and circulate it among the members of the bar. 

The President : Is there a second to Mr. Thornton's mo- 
tion? 

Mr. Thornton : I didn't make any motion, I. simply made a 
suggestion. 
11 
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Mr. Gray : I was under the impression that this committee 
had sent out such a number of the proposed Code that all of the 
members were familiar witii the Code, but I understand that 
there are some of the members who have not seen it at all, and I 
withdraw my motion. 

Mr. Hobbs: I move that the report lie over until the next 
meeting, and I adopt as part of my motion the suggestion of Mr. 
Thornton. 

Mr. McDermott : I move that it be made a special order as 
a part of the business of the first day at the next meeting, and 
that in the meantime copies of the report be sent to all die mem- 
bers of the Association and that the committee designate one of 
their number to present the matter f uUy with their report and ex- 
plain and define it. 

Mr. Thornton: And that the matter be referred back to 
that ccmimittee. 

Mr. McDermott : To the Committee on Grievances ; that we 
accept and approve their report — I believe you have already done 
that. I will restate my motion : I move that the report of the 
Committee on Code of Ethics be postponed for consideration to 
the first day of the next meeting of the Association, and that it 
be made a special order and put in the proper place in the pro- 
gram, and that the committee, in the meantime, distribute copies 
among all the members of the Association for their consideration, 
and that any suggestion that may be made by any member of the 
Associaticm, shall be referred, without debate, to the Committee 
on Grievances first. 

Mr. Helm : Is an amendment, in the nature of a suggestion, 
in order? 
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Thb President: Yes. 

Mr. Hei^m : It has been suggested instead of postponing it 
for a year that it be made a special order for 8 o'clock p. *m., be- 
fore the banquet. 

Mr. McDermott: It is absolutely out of the questicxi to 
attempt such a thing as that. A great many of the members 
haven't read it, and it is twenty-five printed pages, and if we begin 
promptly at eight, we couldn't read it by the time the banquet will 
start. 

Mr. Gray: I move as a substitute to the motion that the 
secretary of this Association have printed a sufficient niunber to 
supply each member with a copy of the proposed Code, also postal 
cards for the purpose of taking a vote upon each and every pro- 
posed rule at a time to be fixed by him, giving sufficient time and 
that copies of the postal Card and the Code be sent to each m«n- 
ber, and a vote taken in that way. I think this is so important 
that we ought not postpone it for another year. 

Mr. Wilson: In behalf of the committee, I would like to 
say a word. We had quite a large number of these copies struck 
off, and I myself mailed nearly two hundred copies to members 
throughout the state. If any member present failed to get a copy 
there was some oversight somewhere. We had more than suffi- 
cient to reach all the gentlemen whose names appear in the pub- 
lished report of the first meeting. I don't think this is a matter 
on which we should be in haste. We have plenty of time, and we 
ought not press so important a matter hurriedly or hastily. It is 
a matter that should receive the best and most careful considera- 
tion that we can give it. 

As to this postal card business it will amount to nothing. I 
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believe out of two hundred copies we sent out requesting answers, 
we got three letters. If we had sent out five hundred or a thou- 
sand, I don't believe we would have gotten ten. I think the mat- 
ter should be postponed until the next meeting. 

Mr. Strother : I was not so fortunate as to receive a copy 
of the proposed Code, and I am not prepared to vote on it. I am 
in favor of the motion to print and postpone. 

This PREsroigNX: The question is first on the substitute of 
Mr. Gray. 

Mr. Gray : I withdraw that. 

The President : Then the amendment offered by Mr. Helm 
making it a special order for to-night. 

Mr. Thornton : That had no second. 

The President: Then the question is upon the motion of 
Mr. McDermott. As to the printing, Mr. McDermott, would 
not printing the Code of Ethics as part of the proceedings an- 
swer? 

Mr. McDermott : That will save money and do as well, but 
that is a matter of detail as to which the Executive Committee 
can determine. 

A vote being taken, the motion of Mr. McDermott was 
carried. 

The President : The next business is the report of the Com- 
mittee on Law Reform. I want to say to the members that we 
will have from now until nine o'clock, to discuss matters before 
the banquet. 

The report of the Committee on Law Reform was read as fol- 
lows: 
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REPORT OF COMMITTEE ON LAW REFORM. 

Kentucky State Bar Association: 

Genti^men : Your Committee on Law Reform beg to sub- 
mit the follow report : 

The matters referred to the committee at the last meeting of 
the Association were as follows : 

First: The recommendations contained in a paper read to 
the Association by Mr. C. B. Seymour and appearing on pages 24 
to 29 of the printed proceedings. 

Second: The recommendations contained in a paper read by 
Mr. Edmund F. Trabue, appearing on pages 29 to 42, inclusive. 

The committee met several times in Louisville, and, after care- 
fully considering both papers prepared and caused to be intro- 
duced in the legislature the following bills. 

1. A bill to amend Section 734 of the Civil Code of Prac- 
tice, by striking out from said section the word "thereafter," so as 
to afford litigants an opportunity to obtain an appeal from the 
clerk of the Court of Appeals without waiting for the expiration 
of the term of the trial court in which the judgment was ren- 
dered. 

2. A bill to amend and re-enact Chapter i of Title 8 of the 
Civil Code of Practice. The object of this bill was to require 
records in the Court of Appeals to be printed, and the committee 
believing the matter to be of the greatest importance to the bar 
and to litigants, after preparing the bill with great care caused it 
to be printed, and to be distributed to the bar of the state, with an 
address advocating its passage by the legislature. A copy of the 
bill and the address is herewith submitted as part of this report. 

Neither bill prepared by the committee was passed by the 
legislature. 

The committee believe that with the abbreviations of records 
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provided for in their bill the records in the Court of 
Appeals can be printed at a materially less expense to 
litigants than they are now copied, and that the convenience 
to the court and to counsel would be so great as to facilitate the 
labor and improve the quality of the work of both. So believing 
the committee recommend that their draft of a bill be considered 
in full meeting of the Association and that it, or some measure 
having the same ends in view, be again urged upon the attention 
of the legislature. 

Respectfully submitted, 

W. O. Harris. 

Lewis McQuown. 

Malcoi^m Yeaman. 

Emmett M. Dickson. 

Dear Sir: The Kentucky State Bar Association adopted a 
resolution directing the Committee on Law Reform to prepare a 
bill along the lines indicated by the association providing for ab- 
breviating and printing the records in the Court of Appeals. 

The undersigned members of the committee have agreed upon 
a bill conforming to the views of the Association, a copy of 
which we herewith submit to you. 

The bill requires the printing of the transcripts, but it saves 
the Circuit Clerk's fee for copying and the charge of the Clerk 
of the Court of Appeals for lending or copying the record. When 
you consider the great reduction in the size of the transcript and 
the saving of copies above alluded to, we think that you will con- 
clude that the bill will eflfect a large reduction in the cost of 
appeals. To avoid injury to present clerks, the bill is made to 
take eflfect after the expiration of their terms of office. 

The necessity for such measure in order to reduce the cost of 
appeals and the labor of the court is manifest. 

Will you please see or write to your Senator and Representa- 
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tive as soon as possible and try to secure their influence in sup- 
port of the bill ? 

We will be glad if you will also confer with the other mem- 
bers of your bar and request their assistance in the matter. 

It is a significant fact that in other states cumbersome records 
like ours are very rare, and are becoming more rare every day. 

In a very large majority of the states, including Southern, as 
well as Northern and Western states, and many states younger 
than Kentucky, even in the Territory of New Mexico, provision 
is made for printing all briefs of counsel, and either the tran- 
scripts of the record or abstracts thereof. 

The reports of the bench and bar from those states show that 
the system works satisfactorily and enables the Appellate Courts 
to dispose of the business much more readily and satisfactorily. 

In only twelve states, including Kentucky, out of forty-four, 
neither the record nor argument is required to be printed; and 
, even in some of these the court may require them to be printed. 

In the United States Supreme Court, the Court of Appeals for 
the District of Columbia, the Court of Claims of the United 
States, and the nine United States Circuit Courts of Appeals the 
records must be printed. 

The advantages of such abstracts are readily perceived. They 
can be read so much more easily, and comprehended so much 
more quickly, that the time saved is very great. A mass of mat- 
ter, of which a large part sheds no light on the questions to be 
decided, may frequently be condensed into a few pages, which 
will present to the court everything material to be considered. 
The abstracts are usually about one-tenth as large as the ordinary 
transcript. Hence, it will be seen that the method of making an 
abstract and printing the same will cost much less than the mere 
copying of the old-fashioned transcript. 

It will be observed that under the bill proposed no case can 
be dismissed by the Court of Appeals for the want of a proper 
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record, as the act will require in all such cases that the record 
shall be perfected so that the appeal may be decided on its merits. 
Therefore a most inexperienced practitioner will be fully pro- 
tected. 

To show what satisfaction the plan has given in other states 
where the system is in use, we append a few extracts from letters 
of judges and lawyers. 

Judge Robertson, of the Iowa Supreme Court, says : 

"The Supreme Court of this state has required printed ab- 
stracts in all cases submitted to it, unless waived under the rules, 
for more than twenty-five years, and finds them indispensable to 
the proper transaction of its business. 

''Reference to any portion of the abstract is readily made, and 
questions based upon it are readily understood. The abstract 
is much more compact and convenient for use than the transcript. 
The use of abstracts saves much time, and tends to greater accu- 
racy in reaching conclusions. I have not heard other members 
of the court express their opinion in regard to this matter, but I 
do not believe that any of them would think it wise or voluntarily 
consent to dispense with printed abstracts. Certainly I should 
not." 

Mr. Craig L. Wright, one of the oldest and most distinguished 
practitioners in that state, says : 

"We think there is a universal opinion among the bar of the 
state that this practice is very satisfactory." 

Hon. Warwick Hough, ex- Judge of the Supreme Court of 
Missouri, says: 

"In reply to your inquiry as to the value of printed abstracts 
and briefs in courts of last resort, I take pleasure in stating that 
the rule adopted by the Supreme Court of Missouri, requiring ab- 
stracts of the record and briefs of counsel to be printed, greatly 
facilitated the disposition of causes in that tribunal, and tended 
to secure correct decisions." 
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Messrs. Dickson & Smith, large practitioners in St. Louis, 
say: 

"Replying to your recent request for our opinion with respect 
to the working of the rule of the Supreme Court of our state, 
requiring abstracts of the record to be printed for the use of the 
court and counsel, we beg to say that, so far as our experience 
goes, the rule is one that greatly facilitates the disposition of busi- 
ness before the court." 

Hon. W. H. Seaman, United States District Judge for the 
District of Wisconsin, and also President of the Wisconsin State 
Bar Association, says : 

"In response to yours of 26th, I have taken pleasure in for- 
warding the inquiry to Mr. Chief Justice Cassaday, for such ex- 
pression as seems to him proper. 

"The present rules to which you refer are published in 87 
Wis., and have been formulated since I was at tfie bar, but the 
general method is substantially the same which was followed by 
good practitioners under the old rules, and I can say for it, both 
as a whole and as to the printed case, that it is satisfactory to the 
bar of the state, is not unduly burdensome to litigation, and the 
court is saved from needless labor in reaching the vital points in 
controversy. Without the abridgement in the printed case, at 
least, it wouM seem impossible for the court to dispose of its 
calendars." 

The letter of Chief Justice Cassaday refers to the address of 
Hon. John N. Hanlon, President of the Illinois Bar Association, 
and also to the address of Mr. L. G. Kinney, above mentioned, 
and quotes with approval the closing lines of Mr. Hanlon's ad- 
dress, in which he said: 

"It would seem that this system were well-nigh perfect." 

Chief Justice McSherry, of the Court of Appeals of Mary- 
land, says : 
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"Our rules work so well that we finish and dispose of every 
case on the docket of each term of court." 

Very respectfully, 
W. O. Harris, 
John D. Carroll, 
Malcolm Yeaman, 
Liewis McQuowN, 
J. A. Sullivan, 
Emmet M. Dickson, 
M. L. Harbeson, 

CofHmittee. 

An Act to Amend and Re-Enact Chapter I, Title XVIII, 
Designated "Appeals to the Court oi? Appeals'' ot the 
Civil Code o^ Practice. 

Be it enacted by the. General Assembly of the Commonwealth of 
Kentucky : 

That Chapter I of Title XVIII, designated "Appeals to the 
Court of Appeals" of the Civil Code of Practice, be amended and 
re-enacted so that the same shall read as follows, to wit : 

1. The mode of bringing the judgment of an inferior court 
to the Court of Appeals, for reversal or modification, shall be by 
an appeal, which shall be granted, as matter of right, to a party 
or privy against a party or privy by the court rendering the judg- 
ment, on motion made during the term at which it is rendered, 
or by the clerk of the Court of Appeals, on application of either 
party or his privy, upon filing in the office of said clerk a copy of 
the judgment from which he appeals. 

2. The party taking the appeal shall be called the appellant ; 
and the adverse party, the appellee. 

3. No summons of appellees shall be necessary, if the appeal 
be granted by the inferior court; or if the appellees 
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enter their appearance in the Court of Appeals. In all other 
cases the appellees shall be summoned actually or constructively^ 
pursuant to the provisions of chapter two of title four, to appear 
and answer the appeal. For an appellee who is constructively 
summoned in the Court of Appeals that court shall appoint an 
attorney, whose duty it shall be to inform the appellee of the pen- 
dency of the appeal ; and the court may allow him a reasonable 
compensation for his services, to be paid by the appellant and 
taxed as costs. 

4. Appellant shall file in the office of the clerk of the Court 
of Appeals, at least twenty days before the first day of the second 
term of said court next after the granting of the appeal, fifteen 
printed copies of an abstract of the record substantially in the 
form hereinafter prescribed, which abstract shall be printed, as 
near as may be, in small pica type, 24 pica ems to a line, 35 lines 
to a page, leaded with 4-to-pica leads, with an index, and a suit- 
able cover containing the title of the court and style of the case, 
and the court from which the case is brought into the Court of 
Appeals; the size of the pages to be g%. by 6J4 inches; which 
printed abstract shall be bound in book or pamphlet form. There 
shall be printed with the abstract a statement showing : 

(a) The names of the appellants, accompanied by the word 
"appellants." 

(&) The names of the appellees, accompanied by the word 
"appellees"; or the words "unknown appellees," if their names 
be unknown. 

(r) The term or day when the judgment appealed from was 
rendered, and the page of the abstract on which it may be found. 

(d) Whether or not the appellant wishes to have a summons 
issued, or a warning order made; and, if any, for whom and to 
what county the summons shall be issued ; and against whom the 
warning order shall be made. 

{e) An affidavit conforming to Sections fifty-seven and fifty- 
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eight of the Civil Code of Practice, if a warning order be desired. 
The original of such affidavit shall be filed in the clerk's office. 

No appeal shall be docketed by the clerk of the Court of 
Appeals until the appellant complies with the provisions of this 
section ; and if he fail to file the abstract within the time allowed 
by this act, or by the court pursuant thereto, his appeal shall be dis- 
missed. When the copies of the abstract shall be filed, the clerk of 
the Court of Appeals shall at once send by mail two copies thereof 
to the opposing counsel, and shall thereafter deliver one copy of 
said abstract to the official reporter and one copy to each judge 
sitting in the case. 

The appellee may file the abstracts in the office of the clerk 
of the Court of Appeals with the same effect as if filed by the 
appellant. 

Before printing the abstract, a copy thereof shall be served 
upon the opposing counsel, or, in his absence from the county, 
upon the opposing party, who, if he shall deem it imperfect or un- 
fair, may, within thirty days after such service, deliver to the 
counsel serving such copy such further or additional abstract 
as he shall deem necessary, and the party serving the first abstract 
shall thereupon print and file the further or additional abstract 
with his own. 

The judge of the lower court trying the case may extend the 
time for serving such further or additional abstract. 

5. The time for filing the abstract may be extended by the 
Court of Appeals. 

6. The cost of printing the abstract shall be taxed as part 
of the costs of the respective parties printing the same at the rate 
of one. dollar for each printed page ; provided, however, that if 
any party to an appeal prints or causes to be printed any part of 
the record that is immaterial or irrelevant, the costs thereof, upon 
or without motion, shall be paid by the party printing or causing 
such part to be printed, irrespective of the judgment on appeal. 
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7. In cases where infants or persons of unsound mind are 
appellees, the abstract must be approved by the judee of the lower 
court trying the action, or, in case of his death, absence from the 
state, inability to act, or retirement from office, by a judge then 
presiding over the court. 

8. The Court of Appeals may, at any time, on its own motion 
issue a writ of certiorari commanding the clerk of the inferior 
court, forthwith or at some future date, to transmit to the clerk 
of the Court of Appeals, for its use on the hearing, the original 
record below or any part thereof, or copies thereof, if such record 
or part thereof be deemed by said court important in the con- 
sideration of said cause, or if the printing or copying thereof 
would entail unnecessary or burdensome expense on the litigants. 
The cost of transmitting such record, or the cost of said copies 
thereof, shall be taxed and paid as the court may direct; but no 
fees shall be paid for copies unless the same be actually made. No 
case shall be affirmed or reversed or appeal be dismissed merely 
because any essential part of the record below has not been printed 
or copied or transmitted ; but said record shall be first made com- 
plete by the issuance of said writ commanding the transmission 
of said original record, or of the essential parts thereof, or of 
copies of the same, on such terms as the court may order. 

If a party desires such record, or part thereof, to be trans- 
mitted to the Court of Appeals, he shall, after reasonable notice 
to the opposing counsel, at least ten days before the case is set 
for hearing, apply therefor by motion to the Court of Appeals, 
when in session, or to a judge thereof during vacation. 

All original papers transmitted to the Court of Appeals shall 
be returned to the lower court with a mandate in the cause, and 
the expense of such transmission shall be taxed as part of the 
cost of the action. 

9. The abstract of the record shall be made substantially in 
the following form : 
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COURT OF APPEALS OF KENTUCKY. 
January Term, 1890. 
John Doe, Appellant, 



vs. 
Richard Roe, Appellee, 



Appellant's Ab- 
stract of Record. 



Appeai, from the Judgment of the 

Circuit Court. 

A. B., 

For the Appellant. 
CD., 
For the Appellee. 

On the day of 18. . ., the 

plaintiff filed in the Circuit Court a 

PETITION. 

stating his cause of action as follows : 

I (Set out an abstract of all the petition necessary to an under- 

standing of the questions to be presented to the court, and no 
more. In setting out abstracts of exhibits, omit all merely formal 
irrelevant parts. Thus, for example, if the exhibit be a deed or a 
mortgage and no question is raised as to the acknowledgment, 
omit the acknowledgment.) 

When the defendant has appeared, no summons shall be 

i printed. 

I 

On the day of 18. . ., the 

defendant filed a 

GEN^(AL demurrer (oR SPECIAL, DEMURRER) 

to said petition. 
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On , 18. . ., the same was overruled 

(or sustained, as the case may be) and exception reserved. 

(Let the abstract simply show the substance of the order upon 
the demurrer.) 

On , 18 . . ., defendant filed his 

ANSWER, 

setting up the following defenses : 

(Here set out abstracts of the defenses, omitting all formal 
parts. If motions or demurrers are interposed to this pleading, 
proceed as directed with reference to the petition.) 

Frame, the record so that it will properly present all questions 
to be reviewed and raised before issue is joined. 

When the abstract shows issue joined, proceed in 

COMMON LAW CASES 

as follows: 

On , 18. . ., said cause was tried by jury (or 

the court, as the case may be), and on the trial the following 
proceedings were had : 

(Here set out an abstract of so much of the bill of exceptions, 
including so much of the evidence as is necessary to show the 
rulings of the court to which exceptions were taken during the 
progress of the trial. And if it be contended that the verdict or 
judgment is not sustained by sufficient evidence, then set out the 
whole evidence, not by copying the same literally, but by condens- 
ing it so as to present the material parts thereof clearly and con- 
cisely.) 

PIAINTIFF'S INSTRUCTIONS RECUSED. 

After the evidence was concluded plaintiif asked the court 
for the following instructions, each of which the court refused : 

(Here set out in full the instructions ask^ by plaintiff and 
refused, and the objections and exceptions of the parties thereto.) 
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defendant's instructions refused. 

Defendant asked for the following instructions, each of which 
was refused : 

(Here set out in full the instructions asked by defendant and 
refused, and the objections and exceptions thereto.) 

INSTRUCTIONS BY THE COURT. 

The court gave to the jury the following instructions : 

(Here set out in full the instructions g^ven by the court, 
whether of its own motion, or on the motion of the plaintiflf or 
defendant, or both, and also show by whom asked, if by any one, 
and any objections or exceptions that may have been made to any 
instructions, or the court's rulings.) 

VERDICT. 

On 18. . . , the jury returned the following 

verdict : 

(Here set out the verdict.) 

Whereupon on 18..., the court entered the 

following 

JUDGMENT. 

(Here set out the judgment, omitting detailed descriptions of 
property where not necessary for the consideration of the Appel- 
late Court, and in lieu thereof use some general description, such 
as, a certain lot or parcel of land in County, Ky.) 

On 18. . ., plaintiff entered a 

MOTION FOR A NEW TRIAL. 

and filed written grounds therefor, which are as follows : 

(Here set out the grounds for the motion for a new trial.) 
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On , 18. . ., the court overruled said motion 

(or sustained the same, as the case may be), to which plaintiff (or 
defendant) at the time excepted, and prayed an appeal to the 
Court of Appeals, which was granted. And time was given until 
to prepare and file a 

BILI. 01? MCBPTIONS, 

which was filed on 18. . ., and the substance of 

which has been heretofore given herein. 

IN EQUITABLE ACTIONS. 

After the abstract shows issue joined in equity cases, then 
state the evidence bearing upon the issues joined in as brief and 
condensed a form as is consistent with clearness and fairness, 
stating the substance of the testimony of each witness, and the 
substance of documentary evidence, and without attempting to 
group the evidence of diflferent witnesses on the various points at 
issue. The name of each new witness mentioned should be 
printed in the middle of a line to itself in the form of a caption. 
And in giving the substance of documents, effort should be made 
by use of brief, appropriate captions, to keep them separate from 
each other, that is, to avoid confusion as to where one ends and 
another begins. 

(Having stated the evidence, then proceed as follows) : 

And thereupon on 18. . . , the court entered the 

following : 

JUDGMENT. 

(Here set out the judgment in full, omitting descriptions of 
property except where such description is material for the review 
in the Appellate Court. Where minute descriptions are omitted, 
general descriptions may be inserted, for example, a certain lot 

or parcel of land in County, Kentucky.) 

12 
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If an appeal was granted by lower court by separate order, 

add, after the judgment, "Appeal granted on day 

of 19...." 

INDEX. 

Petition Page 

Demurrer Page 

Order on the Demurrer Page 

Etc, 

10. An appeal shall not be granted except within two years 
next after the right to appeal first accrued, unless the party apply- 
ing therefor was then a defendant in the action, and an infant not 
under coverture ; or of unsound mind ; or a prisoner who did not 
appear by his attorney — in which cases an appeal may be granted 
to such parties, or their representatives, within one year next after 
their deaths or the removal of their disabilities, whichever may 
first happen, but not longer than five years after the right to ap- 
peal first accrued. 

11. The tax on an appeal shall be one dollar. 

12. This law shall take effect and be in operation for all 
appeals that may be filed for the term of the Court of Appeals, 
beginning in January, 1904, and for all appeals that may there- 
after be filed. 

Mr. Joyes : I move that the report be approved and that the 
committee be directed to renew its efforts to procure the passage 
of the bill prepared by the committee. 

The motion was seconded by Mr. Straus^ and was carried. 

The President: The next business is the report of the 
Committee on Necrology. 

The report was read as follows : 
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To the Honorable, the Kentucky State Bar Association : 

Your Committee on Necrology respectfully reports that since 
the last meeting of this Association, the Hon. Thomas Jeflferson 
Scott, an honorary member of this Association, died, on the iptK 
day of April, 1902. At the time of his death, he was Circuit 
Judge of the Twenty-fifth Judicial District of this Common- 
wealth and had held that ofike from the organization of that 
district under the present Constitution. 

He was bom in Madison county, Kentucky, in June, 1841^ 
Upon both sides he was descended from Revolutionary stock. He 
was county attorney of Madison county for eleven years; was 
master commissioner for some years ; and was judge of the Com- 
mon Pleas Court of that district from 1886 until it was abolished 
by the present Constitution, 

He was a lawyer of ability, an honest citizen, a just and up- 
right judge. 

"Sweet is the memory of departed worth." 
Respectfully submitted, 
C. B. Seymour, 
C. U. McEmoy, 
Bernard Fi^xner, 

Committee on Necrology. 

Mr. Gray : I move that it be received and spread upon the 
minutes and printed as part of the proceedings. 
The motion was carried. 
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The Pmsident : The next order is miscellaneous business. 
Mr. McDermott: I want to oflfer a resolution, which can 
be considered and adopted now or referred. It is this : 

"Resolved, That, in our opinion, the Circuit Courts and the 
Court of Appeals should not overlook or merely rebuke improper 
statements or conduct of counsel in the course of the argument 
in jury trials, and especially where the oifense is committed in 
the concluding arg^ument in the case; and the trial court, with or 
without objection from opposing counsel, should promptly rebuke 
the offender, and if any prejudice may have been done by such 
statement or conduct, a new trial should be granted, even though 
no motion for the discharge of the jury has been made." 

That brings up a matter constantly occurring in practice, and 
very injurious to the bar. It puts the opposing lawyer at a very 
great disadvantage. A lawyer often "hunches" in the last speech 
and the opposing lawyer can not take advantage of it unless he 
openly objects, and, if he does object, it has a bad eifect on the 
jury. The Court of Appeals and the Circuit Courts have en- 
forced such a rule as I propose in Texas and Illinois, and a great 
many of the Eastern States, and it seems time that we should 
begin it. One of the gentlemen here told me of a case that 
came under the observation of our lamented friend, Mr. George 
M. Davie, who was present at a trial in another part of the state. 
When the plaintiff rested in the trial of the case Mr. Davie turned 
to plaintiff's counsel and said, "Is that all the evidence you have?" 
"No, I am saving the best of it for my last speech," was 
the reply. And there is no doubt that a great many 
men do put, in their last speech, a great deal of evi- 
dence and the Court of Appeals has been slow to grant 
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new trials for such offenses. If we are going to have the prac- 
tice of the law on a high plane, we can't do better than to start 
on something like this. At present, you are not given any 
relief unless an objection is made and a motion to discharge the 
jury, and yet that is always injurious to the party making it when 
it is overruled. I think this is the proper time to put ourselves 
on record as to this abuse. 

The motion was seconded by Mr. Thornton. 

Mr. Humphrey : I move that that resolution be referred to 
the Committee on Law Reform, to consider and report whether 
they think it advisable to adopt such an amendment. If that is 
not the law, and it seems not to be, the only way to make it the 
law is by getting an amendment passed by the legislature, and 
the Committee on Law Reform is the body to do that. 

Mr. McDermott: I have no objection to that. The Court 
of Appeals has not said that this is not the law of the state, but 
they haven't enforced it as they ought to. 

Judge Humphrey: Then let us appoint a Committee on 
"Reforming Judges." 

Mr. Strother: It seems to me there are matters in that 
resolution which should be considered both by the Committee on 
Law Reform and the Committee on Legal Ethics. It presents 
a practical question to be covered in the Code of Ethics in order 
to make it effective and binding. 

Mr. McDermott : I have no objection to its going tx> both. 

A vote being taken, the pending motion, as amended, was 
carried. 

Mr. MiixEr: I move that the thanks of the Association be 
extended to the Lexington bar and to the people of Fayette 
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county, and to the Elks Lodge for their hospitality on this occa- 
sion. 

Mr. Strother : I suggest a rising vote. 

A vote being taken the motion was carried. 

Mr. McCartney : In order to bring before the Bar Associa- 
tion a matter which is of considerable moment to the country prac- 
titioner, but of no consequence to attorneys residing in cities hav- 
ing courts of continuous session, so that the matter may be dis- 
cussed at the next meeting of the Bar Association, I oifer the fol- 
lowing resolution : 

"Resolved, That this Association recommend the repeal of 
the practice act, relating to circuit courts, adopted by the legis- 
lature." 



That act has no reference to cities having courts of con- 
tinuous session, but so far as the act has been considered by the 
bar in the part of the state which I belong, it has given rise to c<xi- 
siderable dissatisfaction with no appreciable benefit. 

Mr. Straus : The gentleman has reference to the "Hickman 
Act." 

Mr. McCartney : I don't know the name of the act, I have 
heard it called a great many different things. The feeling of the 
bar in my section is that it has given rise to a great deal of incon- 
venience without any advantage to anyone. I would like this 
resolution referred to the proper committee so that it can come 
before the Association at the next meeting. Further practice and 
experience under the act may change us, but at present the law- 
yers of my section are unanimously against it. 
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A vote being taken the resolution was referred to the Commit- 
tee on Law Reform to report at the next meeting. 

The President : Is there any other miscellaneous business ? 

Mr. W11.SON : I desire to oif er this resolution : 

^^Resolvedy That the president be instructed, in making up the 
standing committees, so to select the members of such committees 
as that each committee shall consist of appointees residing in con- 
tiguous territory. 

The President : Is it important that the committee on Mem- 
bership should reside in contiguous territory? 

Mr. Wilson: An exception might be made as to that. I 
think the benefit to be derived iv<xa such a method is obvious. It 
is almost impossible to get a committee of seven members scat- 
tered over the state from Richmond to Paducah to come together 
at one point. If each committee was selected from territory close 
together, it would be much easier to get the committee. 

Mr. Harris : I think that should be left to the discretion of 
the chair. It is often harder to get two members from adjoining 
counties together than two from opposite ends of the state. 

A vote being taken, the resolution was rejected. 

The President : Is there any other miscellaneous business. 

Mr. Scott: There has been some question as to whether 
this body ought not to be an incorporated body. In order to get 
the sense of the Association, I move that the officers of the Asso- 
ciation be directed to take steps to make the Association an in- 
corporated body. 

This motion was seconded and was carried, and, on motion of 
Mr. McDermott, was referred to the Executive Committee to 
report at its next meeting. 
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This President : The next business is the paper of Mr. 
Lindsay, on "Restraints Upcxi Alienation of Real Estate, With 
Special Reference to the Kentucky Decisions." 

Mr. Lindsay read his paper as follows : 

ON RESTRAINTS ON ALIENATIONS OF THE VESTED FEE 
SIMPLE ESTATE, BY PERSONS SUI JURIS, WITH SPE- 
CIAL REFERENCE TO THE KENTUCKY DECISIONS. 

No very extensive reading of the legislation, or of die deci- 
sions of the courts during the past forty years, and particularly 
during the past twenty years, is required to learn to what a great 
extent, and, as most Kentucky lawyers must view it to what an 
alarming extent, legislatures and courts have undertaken to pro- 
tect persons under no legal disability from the consequences of 
their own imprudence or improvidence. 

The doctrine of the validity of spendthrift trusts, which was 
generally repudiated half a century ago, has, within that time, 
been adopted in many states of the Union, which formerly had 
condemned it most vigorously. In Kentucky we have not yet 
adopted it, but very lately there has been taken the first decisive 
step along a line of policy which may easily result in its adoption 
in the future. Once admit that it is sound policy to restrain the 
alienation of property, then admit that the only limitation of such 
a restriction is that it shall be a reasonable one — ^in other words, 
if it be held that a person under no legal disability can be com- 
pelled to keep property against his will, or be punished if he dis- 
poses of it — it is not a long step to the conclusion that his cred- 
itors, too, may be prevented from subjecting it to their demands 
— ^that a man "may have an estate to live on, but none to pay his 
debts with." 

These considerations, it is hoped, may be sufficient to relieve 
the subject of this address from the dryness which might other- 



Digitized by LriOOQlC 



K&nimhy State Bar AssodatUm. iSj 

wise attend it. We are here concerned, not with the application 
of rules which may have no value other than a technical and arti- 
ficial one, but with a course of decisions which may at no very 
distant day result in a complete revolution of an important branch 
of law. 

To what extent in Kentucky, can the owner of a vested Estate 
in fee simple be prevented from disposing of it, or, in other 
words, be made to hold it against his will ; to what extent can he 
be punished for alienating it, or for failure to alienate it ? 

A restriction on alienation may take the form of a request or 
direction that the land shall not be alienated, or of a condition that 
it shall not be alienated, upon a breach of which, if it be valid, 
the land will revert to the grantor or his heirs, or of a conditional 
limitation, by virtue of which, upon an attempt at alienation the 
land will pass to another than the grantor. The restriction may 
be against any alienation whatever, or against alienation to cer- 
tain persons, or during a certain period, or in a particular manner, 
as, for instance by deed, but not by will. 

I shall discuss the questions propounded in the order just 
indicated, premising that those who have become familiar with 
the hopeless confusion of the authorities on many of the proposi- 
tions involved will readily understand the difficulty of making a 
short discussion of them, such as this must be, free from ob- 
scurity. 

To begin with, the cases are not easily found. Many are 
digested under the head "Conditions," many under the head of 
"Trusts," and very many under "Perpetuities." Some few are 
found under "Powers," and very many under such general heads 
as "Conveyances," or "Devises." Much of the difficulty arising 
from this state of facts has been removed by the excellent work 
of Mr. John Chipman Gray on "Restraints on the Alienation of 
Property." I have used that work freely in the preparation of 
this address ; indeed it is almost indispensable to any clear under- 
standing of the subject. ^ 



Digitized by LriOOQlC 



i86 Fmi Awnuol Meeting 

First, then, as to unqualified restrictions on the alienation of 
a fee simple estate : 

Such restrictions, no matter in what form imposed, are void. 
They are repugnant not less to common sense and to sound public 
policy than, technically, to the estate granted or devised. That a 
man'shali own absolutely, but shall have no power of dispositicm, 
is contrary to the very notion of property. 

Second, as to restrictions on alienation of the fee qualified as 
to persons : 

A mere restriction not in the form of a condition or conditional 
limitation against alienation to a certain person or persons, or a 
mere direction that the land, if sold, shall be sold only to a certain 
person or persons, is absolutely void. There is no authority 
whatsoever, to the contrary, except the case of Rice v. Hall, 
decided by the Court of Appeals of Kentucky, in 1897. (18 Ky. 
Law Rep. 814; 42 S. W. Rep. 99.) 

In that case a mother, the owner of a small farm, divided it 
into four parts, one of which was conveyed in fee to each of her 
four children. The part conveyed to her son adjoined that con- 
veyed to her daughter, Phcebe. None of the deeds contained any 
restrictions on alienation. Afterward, the mother sued Phoebe, 
seeking a reformation of the deed to her, on the groimd that she 
had intended to insert therein a direction that when Phoebe should 
sell her part, she should sell it to her brother, John, for the sum 
of $200.00, and praying that the deed be reformed by inserting 
this restriction. The lower court sustained a demurrer to the 
petition, and dismissed the action. Upon an appeal, it was con- 
tended for the appellee, that the restriction on alienation was 
void. But the Court of Appeals reversed the judgment, saying : 

"It is clear that the appellant had the right to make the 
"gift named in the petition on such terms cts she wished, and 
"that the appellee accepted the gift upon the condition named, 
"and acquired no right to the land except upon such condi- 
"tions as the donor saw fit to annex." 
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There is no further reasoning on this point and no authority 
cited. 

It is hard to criticise temperately such a decision. There is 
not a shred of authority anywhere — ^not even a dictum — ^to support 
it. It not only disregards the unanimous authorities to the con- 
trary, but its assumption that the individual can deal with his 
property as he chooses, without regard to the public interest, dis- 
regards principles of law and of economics which have been 
settled for centuries. 

In Morse v. Blood (68 Minn. 442; 71 N. W. 682), decided in 
1897, a testator devised all his property, real and personal, to his 
wife, "she to control and dispose of it in whatever manner she 
may deem fit, on condition that, in no case, shall she give or 
bequeath one cent of said estate to any member of my family 
or to any relation of her own." The court said : 

"Conceding that as a general proposition a condition 
"against alienation to particular classes of persons is good, 
"still such a condition may be so vexatious as practically to 
"prohibit all alienation for, at least, a limited time. Thus in 
"the present case there are many parcels of land. If the condi- 
"tion is good, any purchaser from plaintiif of any parcel 
"takes it at the peril of subsequent forfeiture by any act done 
"by the plaintiif after the purchase amounting to a breach of 
"the condition. Thus, the plaintiff might give one of her 
"relatives or one of testator's family a meal of victuals out 
"of the property left her by her husband, and it would forfeit 
"the whole estate so devised to her, as well that part of it 
"which she had conveyed away to strangers as that part 
"which she still held. If the condition is good it is a most 
"eflfectual way of restraining all alienation of the property 
"during the life of the plaintiff, and until such time after her 
"death as it can be definitely ascertained that she committed 
"no breach of the condition in her lifetime. No one would, 
"during this period of time, pay a fair price for the property 
"and take the risk of such a forfeiture. 
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"The experience of ages has shown that to permit fee 
"simple titles to be tied up by'conditions which subject them 
"to forfeiture, has a strong tendency to prevent the improve- 
"ment of the property or any proper use being made of it, 
"and to prevent the development of the country. Conditions 
"restraining alienation are, for this and many other reasons, 
"odious to the law and against public policy. The same pub- 
"lic policy which discountenances such conditicMis gave us 
"the rule against perpetuities." 

Third. How far can alienation to certain persons be re- 
stricted by means of a condition or conditional limitation? Upon 
this question the authorities are in hopeless conflict. One view of 
the law, and, in my opinion, the better view, is that the condition 
is bad, if alienation is restricted to particular individuals or to a 
particular class. The other view is that the condition is bad only 
when all alienation is substantially restricted. There is no decision 
on this question in Kentucky, but the tendency of our recent cases 
upon the question of alienation generally is toward support of the 
latter view. This is to be regretted, because of the uncertainty 
and inconvenience which attend the adoption of that view of the 
law, and because of the litigation which it will necessitate. There 
is no standard by which it can be determined in a given case 
whether or not the condition substantially restricts all alienation. 
Each case must be decided for itself in view of its own circum- 
stances. 

fourth. How far can alienation be restricted as to time? Ex- 
cepting the Kentucky cases hereinafter mentioned, there is no 
authority in the United States supporting a mere restriction for 
any length of time.* Indeed, a mere restriction qualified either 
as to time or persons is futile, except, perhaps, as binding the con- 
science or sense of gratitude of the alienee. In the absence of a 
condition or limitation over on an attempt to alienate, who can 

* See an elaborate review of the authorities in Powlkes v. Wagner (Tenn., z898)> 46 
8. W. $86. 
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enforce the restrictions? The grantor who has violated it can 
not claim against his own conveyance, and there is no one else to 
claim. The case of Dougal v. Fryer, decided in 183 1 (3 Mo. 29), 
is not an authority to the contrary. The restriction there in ques- 
tion was imposed in 1803, under the Spanish law, and was valid 
under that law, as a limitation or qualification of the estate itself. 
The court held that the rights of the parties must be governed 
by the Spanish law ; and, as afterwards held in Norcum v. Graty 
(19 Mo. 65), there was no principle of the Spanish law making 
an after-required title enure to the benefit of a former grantee. 

For what period, if at all, can alienation of the fee be re- 
strained by a condition or conditional limitation? 

Writing in 1895, Mr. Gray, in his work, heretofore mentioned, 
states the law to be as follows : 

"It has often been said that a condition against aliena- 
"tion confined to a limited period is good, but such remarks 
"have been ohiter dicta, without any reasoning or 
"citation of authorities. The reasoned authority is against 
"the validity of such decisions." 

The latter observation is true of the authorities as they now 
stand. 

In Prey v. Stanley (no Cal. 423; 42 Pac. Rep. 908), decided 
in 189s, a son purchased land and had it conveyed to his mother. 
By a subsequent writing executed by both, it was declared that 
the land had been conveyed to the mother as a gift from the son ; 
the mother covenanted not to sell, during her life, without the 
consent of the son. It was further provided the land should pass 
to her heirs. 

It was held that the restraint was void as being against public 
policy ; that the rule forbidding restraints on alienation "does not 
depend upon the mere form in which the restraint is imposed. It 
avoids as well covenants of the grantee against alienation as con- 
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ditions of like nature imposed by the grantor." . . . "The 
parties seem to have made the mistake of leaving the absolute title 
in the mother and at the same time attempting to destroy an 
inseparable incident of such title. They could not thus create 
a mongrel estate unknown to the law, and the attempt was 
abortive." 

In Jones v. Port Huron Engine Co. (171 111. 503; 49 N. E. 
Rep. 700), decided in 1898, there was a devise in fee with a pro- 
hibition against alienation or subjection to the debts of the devisee 
for thirty years after the death of the testator. It was contended 
that the devisee took a determinable fee which ended on his in- 
solvency. It was held, however, that the devise carried the abso- 
lute fee with no condition subsequent or limitation over to 
defeat it. 

"An attempt is made to grant an absolute fee simple 
"estate, and by subsequent apt words to prevent certain con- 
"sequences of the ownership of property from attaching 
"thereto. This, we think, upon principle and the abundant 
"weight of authority, can not be done. In a devise of land 
"in fee simple a condition against all alienation is void be- 
"cause repugnant to the estate devised. A restriction, 
"whether by way of condition, or of devise over, or against 
"alienation, although for a limited time, is likewise void as 
"repugnant to the estate devised to the first taker, by depriv- 
"ing him during that time of the inherent power of aliena- 
"tion. We find no exception to this rule. There is some 
"conflict in the decisions of courts applying the rule to life 
"estates, but as to estates in fee simple they are uniform." 

In Latimer v. Waddell (119 N. C. 370; 26 S. E. 122), decided 
in 1896, there was a conveyance to a woman for life, with vested 
remainder over at her death, it being made a condition of the 
estates of the remaindermen, that they should not convey their 
interests during the lifetime of the life tenant, or within five years 
after her death, and, providing further, that in the event of a sale 
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within the time prohibited, the estate sold should cease and termi- 
nate, and revert to the grantor in the deed. 

The life tenant having died, one of the remaindermen con- 
veyed his interest within five years after the death. The court 
held the restriction void, saying: 

"A condition annexed to the creation of an estate in fee 
"simple that the tenant shall not alien is void, being repug- 
"nant to the nature of the estate, a power of alienation being 
"an incident inseparably annexed to an estate in fee simple. 
"There is not the slightest modification of this principle to be 
"found in any book of early English common law writers, 
"except Littleton, Section 361, and Coke's Commentary on 
"that section, and in Sheppard's Touchstone, at page 129. 
"And the modification suggested by those writers does not 
"permit a restraint for a certain time, but only that it may be 
"restrained in reference to a certain person or persons." 

In Kentucky, however, the law seems to be that any voluntary 
alienation of the fee may be restrained for any reasonable period 
of time. Of course, no means is offered whereby it can be deter- 
mined whether or not a given period of time is or is not unrea- 
sonably long. That question can not be settled except by an 
opinion of the Court of Appeals — ^an opinion to be reached after 
a consideration of all the circumstances surrounding the particular 
case, and which, in point of fact, was reached by a guess in the 
leading case in Kentucky. 

That case is Stewart v. Brady, decided in 1853 (3 Bush (66 
Ky.), 623). There was a devise to testator's daughter, "subject 
to the following conditions and restrictions; the forty-two acre 
tract shall, in no way, be disposed of by deed of gift or sale, by 
her, until she arrives at the age of 35 years." The daughter hav- 
ing married, her husband brought suit against her under Article 
5, Chapter 86, of the Revised Statutes, alleging that the sale 
would benefit the wife. The land was sold, and on the purchaser's 
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refusal to comply with the terms of sale, the case went to the 
Court of Appeals. 

Section 9 of the same article, provided, that no sale of land 
should be made in such an action if, in the opinion "of the court 
such sale would be in contravention of the deed or will under 
which the same is held," but the court either overlooked or 
ignored this section and delivered the following utterances : 

"Reading the devise as if it were all in one continuous 
"clause, it is apparent that, by the words, *in fee simple,' the 
"testatrix intended to pass to Adaline the absolute title, with 
"a conservative restriction on her own alienation before she 
"should attain thirty-five years of age. The land is on a 
"turnpike nearing the growing city of Louisville; and we 
"presume that the principal motive for the restriction was, 
"that the value would increase rapidly. Such a temporary 
"and prudential limitation on the use was not inconsistent 
"with the fee, and was, therefore, valid, and not void, as 
"earnestly argued. The testatrix evidently did not intend 
"to devise an unqualified fee simple; and her intention is 
"the law of her will. To misapply the technical rule, avoid- 
"ing a condition inconsistent with the gift of a fee simple, 
"would defeat her purpose and frustrate her will; and the 
"locality of the land and circumstances of this case indicate 
"her prophetic wisdom in securing from waste as safe and 
"growing an investment as probably could be made for her 
"young daughter." 

There is nothing whatever in the record to justify the guess 
of the court as to the motive which induced the testatrix to impose 
the restriction, nor to indicate how the restriction would have been 
treated had the motive of the testatrix been other than that which 
the court guessed it was — ^for instance, family pride or mere 
caprice ; nor is there anything to indicate what the action of the 
court would have been had it turned out that the land was not "a 
safe and growing investment," or if it had turned out that the tes- 
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tatrix was not prophetic or wise. The record of the case did show, 
however, that Mrs. Stewart was the residuary devisee and sole 
heir of the testatrix, and, therefore, the only person who could 
have taken in the event of a breach of the condition ; so that, even 
granting the validity of the condition, the court went much too 
far in holding that it was sufficient to prevent a sale by Mrs. 
Stewart. The decision would have been correct if it had been 
rested on the ground that the court had no power to sell because 
the statute withheld the power. Further than this the decision, 
it is submitted, can not be justified. 

As of what time is it to be determined whether the restriction 
is "conservative" or the limitation "prudential'* — ^when it is im- 
posed, or when the court is called on to consider it? A restric- 
tion against alienation for thirty-five years imposed on the estate 
of a man seventy-five years of age at the time of its creation is, 
practically, a restriction of alienation altogether; it would prob- 
ably not have such an effect if the owner were but twenty-one 
years of age at the time. But does the age of the grantee deter- 
mine the validity of the restriction ? A restriction imposed on an 
estate conveyed to a man of extravagant habits may be "pruden- 
tial," but not so when imposed on a man whose habits are frugal. 
Is its validity to be made to depend on the habits of the grantee? 

**But," says the court, "we will not apply the technical rule, 
avoiding a condition inconsistent with the gift of the fee simple, 
because it would defeat her purpose and frustrate her will." 
Why not? Courts continually apply technical rules, although the 
application defeats the testator's purpose. The rule against per- 
petuities, for example, whenever applied, thwarts the intenticwi of 
the testator ; and as will be shown later the Court of Appeals of 
Kentucky has been within the last five years particularly active in 
applying an exceedingly technical rule to the frustration of inten- 
tions of testators in another branch of the subject now under con- 
sideration. A restriction of the kind now under discussion is 
18 
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usually imposed for the benefit of the donee of the estate. It 
may be beneficial to him at the time it is imposed, but a change 
of circumstances may make it disadvantageous afterward. Sup- 
-pose a house and lot, yielding a fair income, is devised to a child 
•who has no other means of support, with a condition that it shall 
not be alienated for twenty years ; the buildings are destroyed by 
fire, and the land itself yields no income — on the contrary, by rea- 
son of taxes and other charges the owner is at a serious dis- 
advantage, perhaps seriously injured, by reason of his inability 
either to improve it or to sell it. What will the court then say 
about "technical" rules thwarting the testator's intention? Will 
it apply the rule and hold the condition void, because to hold 
otherwise would thwart the intention shown by the gift itself? 
If so, then the validity of the condition is to be determined not by 
any rule of law but by the changing of circumstances. It is good 
this year, bad next year, and good again the year after. 

Yet this case was followed (erroneously, I think), in the 
quite recent case of Wallace v. Smith, decided May 7, 1902 (68 
S. W. 131), which will be discussed later. It is easy to see what 
uncertainty and confusion must follow these cases. Their prac- 
tical effect among lawyers will be that every restriction on aliena- 
tion during any period of time must be regarded as valid until the 
Court of Appeals shall hold it invalid, thus adding to the number 
of obstacles, already too numerous, which clog the transfer of 
land. 

The next case after Stewart v. Brady was Stewart v. Barrow 
(7 Bush (70 Ky.) 368), arising under the same devise. Here 
the court, without citation of other authority than the Brady case, 
held void a mortgage given by Mrs. Stewart. The opinion is 
somewhat obscure, but seems to be in contravention of the opinion 
in the Brady case, that the land might be subjected to the debts of 
Mrs. Stewart. 

In 1873 the court decided two cases, which have never been 
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reported. They are Dent v. Parsons and Gray v. Parsons.* In 
these cases a testator had devised separate tracts of land to his 
son in fee, with a provision that the son should "have no alien- 
ating or disposing power over said property, or the rents or pro- 
ceeds thereof, he being now a minor, until he shall have arrived at 
the age of twenty-five years." The executors were directed to 
take charge of the land until the son became twenty-five years old, 
and then to surrender it to him, in the meantime paying him the 
rents and profits. 

The opinion of the court is to be found in the first of these 
cases, and is as follows : 



"By die will of his father, the absolute fee to the house 
"and ground passed to his son, F. Parsons, and the effort to 
"postpone power of alienation until he should arrive at 
"twenty-five years of age, was inconsistent with the devise 
''of the fee. 

"The property should be subject to the debts of appellee 
"contracted after he was twenty-one years of age as much so 
"as if contracted after he was twenty-five years old. Carlin's 
"Admr. v. Carlin, etc., 7 Bush, 141. 

"The attempted restriction on the power of alienation 
"relied upon by appellant, can not have the effect contended 
"for, and the judgment of the chancellor is, therefore, 
"affirmed." 



And the court compelled the vendee, in the first case, to accept 
the title offered, and a person who had so agreed, in the second 
case, to make a loan on a mortgage of the property. 

The opinion in the first case is irreconcilable with the opinion 
in the Brady case, unless the cases can be distinguished by the 
fact that in the Brady case the restriction was in the form of a 

*I am indebted to Mr. O. A. Wehle, of the Louisville bar, Tor a reference to these 



Digitized by LriOOQlC 



ig6 Fini Anwaal Muting 

condition,^ and in the Parsons case was a prohibition only. In 
view of Wallace v. Smith, however, the distinction seems. to be 
immaterial. 

In Kean v. Kean (13 Ky. Law Rep. 956), decided in 1892, 
there was a devise in fee to testator's son, "to be held in trust for 
him until he shall arrive at the age of twenty-eight years," until 
the happening of which event the trustee was directed to main- 
tain and educate the son from the income of the property. 

The son, after becoming twenty-one years of age, and after 
having received an education suitable to his needs and to his sta- 
tion in life, sued the trustee to compel a conveyance of the legal 
title upon the ground that the purposes of the trust had been fully 
accomplished. There was no restraint on alienation expressed in 
the will, nor any language from which an intention to restrain it 
could have been inferred. A conveyance by the son and by the 
trustee would undoubtedly have passed a good title. It was- 
decided that the court had no power to terminate the trust before 
the time fixed by the testator, and this decision was clearly right. 

But the court went further, and by some mental process, the 
nature of which is not indicated in the opinion, reached the con- 
clusion that the testator intended to restrain alienation by the 
son, of his own interest, until he became twenty-eight years of 
age, and decided that such a restriction was valid, citing Stewart 
V. Brady, Langdon v. Ingram, 28 Ind. 360; Dougal v. Fryer, 3 
Mo. 29, and Earl v. McAlpine, 29 Grant (Ont.), 161. But in 
Langdon v. Ingram the restraint was only against alienation dur- 
ing minority, and the case has been disapproved in Indiana,t 
in Dougal v. Fryer it was also during minority (as fixed by the 
Spanish law, by which the deed was governed), and was imposed 
as a condition ; concerning the other case cited, it is sufficient to 
say that it and similar cases in the province of Ontario have gen- 

*It is not aU clear that the language of the will in the Brady case was suificient to- 
impose a condition. There is abundant authority to the contrary, 
t Fowler ▼. Dahme, 143, Ind., 348 ; 4a N. B., 6a3. 
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erally been regarded as peculiar to that jurisdiction having no 
weight outside of it, and also that the restriction was in the form 
of a condition, as it was in the Brady case. The deliverance of 
the court in the Kean case on the question of restricting aliena- 
tion is clearly a dictum. The restriction there discussed had no 
existence outside of the court's imagination. 

Next came Fristoe v. Laythara (i8 Ky. Law Rep. 157; 36 S. 
W. 120), there was a devise of real estate to the testator's chil- 
dren (who were his only heirs), for the term of their natural lives 
"without the power to sell or convey any right to the same during 
said period." The reversion in the land was not devised, and, of 
course, passed to the devisees as the testator's only heirs, unless 
it was affected by the further provision : 

"Further than that, I choose to exercise no control, but 
"leave them at liberty to dispose of the same at the expiration 
"of their several lives, as they may think proper." 

Several of the children executed conveyances of their inter- 
ests to one of their number; he afterwards conveyed such inter- 
ests. In an action brought on the lien notes given by the last 
purchaser, the defendants resisted recovery upon the ground of a 
defect in the title arising from the restriction on alienation. The 
court said : 

"It is true that the will forbids the sale during life, also 
"forbids the occupancy or use of the land by any person ex- 
"cept some of the devisees or their families, but these pro- 
"visions were manifestly for the benefit of the several de- 
"visees, and it is not claimed that any of the devisees are com- 
"plaining or seeking to interfere with the appellants' enjoy- 
"ment or possession of the land; hence it seems to us that 
"the answer failed to show a valid defense." 

What a difference would have been made if some of the de- 
visees had been "complaining," is left to conjecture. 
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Next came Young v. Young (20th K. L. R. 1741 ; 49 S. W. 
1074), decided in 1899. Here land had been devised to several in 
common with a provision against alienation until the youngest 
owner became twenty-eight years of age. It was held that the 
court could not sell the interests of the infant owners in an action 
by adults, under Section 490, Sub-section 2, of the Civil Code, 
for a division of the proceeds because of the indivisibility of the 
land. This case is not an authority for holding that owners who 
were free from disability could not have sold their respective 
shares, notwithstanding the restriction. This clearly appears 
from the case of Roederer v. Hess (23 Ky. Law Rep. 2165; 66 
S. W. 1012), decided in February, 1902. 

Then came Johnson v. Dumeyer (23 Ky. Law Rep. 2243 ; 66 
S. W. 1025), decided in March, 1902. Here a dictum seems to 
approve a statement in the opinion of the lower court upholding 
a restriction against alienation for twenty years. 

Last of all is Wallace v. Smith (68 S. W. 131), decided in 
May, 1902. There a tract of eight acres was devised to testa- 
tor's wife, with the provision that his son, upon becoming twenty- 
one years of age, should have part of the land in fee and the resi- 
due in fee on the death of his mother, "but he shall not pledge, 
mortgage or sell the eighty acres of land hereby given to him nor 
any part thereof until he is thirty-five years old,'' 

The son having become twenty-five years old contracted to 
convey the land, and the vendee refusing to take the title, an 
agreed case was made between them, the point of difference being 
the validity of the restraint. The lower court held it to be void, 
and the case was appealed by the vendee. No counsel appeared 
on the appeal for the vendor. 

The opinion of the Court of Appeals states the facts, and, 
citing numerous authorities to show that such a restriction is 
invalid, quotes the greater part of the opinion in Stewart v. Brady. 

Relying on that case, and on Stewart v. Barrow, it then says : 
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''The limitation appears to us to be absolute, and in no 
''sense a request or suggestion, but an absolute condition on 
"which the devise was made. . . . This court has ex- 
"pressly decided that such limitations as made in the case at 
"bar are valid, and that the vendee can not pass title to a 
"purchaser until the expiration of the limit. We, therefore, 
"adhere to the decisions of this court in the cases herein men- 
"tioned. It may also be said that it is a universal rule of law 
"that a party can not hold under and in opposition to a will." 

It is fair to presume that the deed which the vendor would 
have made would have contained a warranty. Suppose that, not-* 
withstanding the restriction, he had executed such a deed. There 
is no principle of law under which he could have recovered the 
land, and there was nothing in the will by which any other person 
could obtain any interest in the land. 

The court, however, speaks of the restriction as an '^absolute 
condition upon which the devise was made." There is not a line 
or a word in the will which expresses a condition, in its technical 
sense, or which justifies the inference of a condition. If the court 
hieant to use the word in its technical sense then it must have 
meant that the restriction was to be construed as a condition sub- 
sequent, on a breach of which the estate would pass to the 
grantor's heirs. To reach this conclusion, however, it was neces- 
sary to disregard absolutely the well settled and universal rule 
fliat a condition subsequent defeating an estate is never favored 
and that no instrument will be construed to create such a condition 
except from absolute necessity. 

Perhaps the court was moved by a desire not to "frustrate" 
the intention by applying a "technical" rule. But in 1884 in Ball 
v. Hancock (82 Ky. 107) ; in McAllister v. Bethel (97 Ky. i) ; in 
Barth v. Barth (18 Ky. Law Rep. 840; 38 S. W. 511) ; and in 
Glay V. Chenault (21 Ky. Law Rep. 1485; 55 S. W. 729), the 
court held that in a grant or devise to A in fee, a limitation over 
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of what he might not have dispo^d of at his death was absolutely 
void. A more complete frustration of the donor's intention can 
not be conceived. 

Is it not against common sense and sound public policy diat a 
man be invested with the complete ownership of land, and yet be 
compelled to keep it against his will, even though to keep it be 
his ruin? 

Does it not bring the law into derision that the courts shall 
solemnly declare the restriction to be valid, and, at the same time, 
and sometimes in the same sentence, indicate to the owner a simple 
way of evading it? 

For in every case here cited the land was unquestionably liable 
to the debts of the owner, notwithstanding the restriction; and 
in some of the cases the court has taken pains to say as much. 
The owner who desires to be rid of the restriction need only om- 
tract a debt and invite or permit his creditor to procure a sale of 
the land for its satisfaction. 

It is earnestly to be hoped that the court will overrule the 
cases of Stewart v. Brady, Stewart v. Barrow, Rice v. Hill, and 
Wallace v. Smith. The opinions in the last two cases show on 
their faces that they were prepared in haste. Stewart v. Brady 
has never been regarded with much favor by the bar, and so far 
as I can learn little confidence has been placed in it. 

It is singular that in none of the cases cited is there any allu- 
sion to the statute, in force since 1852, and now Section 2360 of 
the Kentucky Statutes, that "The absolute power of alienation 
shall not be suspended, by any limitation or condition whatever, 
for a longer period than during the continuance of a life or lives 
in being at the creation of the estate, and twenty-one years and 
ten months thereafter." 

Probably this statute has not been regarded because, as said 
by the court, in the opinion in Coleman v. Coleman (23 Ky. Law 
Rep. 1476), it has been considered to be only a declaration of the 
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• 
common law rule against perpetuities. It has not, however, been 

always so regarded ; indeed, it has been regarded quite differently 

in an important class of cases. 

In America conditions are not within the rule against per- 
petuities, but they are clearly within the statute referred to. And 
yet, without allusion to the statute many cases have sustained con- 
ditions which, if broken at all, might be broken far beyond the 
period named therein.* 

Moreover, the rule against perpetuities affects alienability only 
incidentally. It is a rule concerning the creation of future estates 
and fixes the period within which the fee must vest absolutely. 
It has nothing to do with the qualities of the fee or the power of 
the owner to sell it after it has vested. It aids alienation by limit- 
ing the creation of future estates. In Coleman v. Coleman and 
Stevens v. Stevens (21 Ky. Law Rep. 1315), an attempt had been 
made by means of contingent remainders to postpone the vesting 
of the fee until, in one case twenty-five years, and in the other 
forty years, after the death of the testator. The limitations over 
were clearly void under the rule against perpetuities. Had they 
been valid they would have been alienable, but for the statute 
referred to. There was no rule of the common law forbidding a 
restraint on the alienation of a future contingent interest so long 
as it was contingent. The court's view of the nature of this stat- 
ute seems to be quite erroneous, but the inconveniences which 
would follow receding from it are so great that the present view 
will doubtless be adhered to. If, however, the court should re- 
cede and should construe the statute as similar statutes have been 
construed in many states — ^that is as fixing the law concerning 
restraints on the alienation of a vested estate in fee simple absolute 
— then it will result that alienation can not be restrained for any 
specific number over twenty-one years and ten months, but may 

*Por instance, a condition that intoxicating^ liquors shall not be sold on the 
premises ij Bush, s6r)t or that land conveyed to a railroad company shall be used only 
for the purpose of a depot ( 97 Ky., 139) . 
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be restrained for a period not exceeding the duration of any life 
or lives of persons in existence when the estate is created and 
twenty-one years and ten months thereafter. It is not necessary 
that the lives selected shall be those of persons interested in the 
estate; nor is there any limit to the number of lives which may 
be selected, except, perhaps, that furnished by analogy from the 
rule against perpetuities — namely, that the number shall not be 
so large that evidence of their extinction can not be obtained with- 
out unreasonable difficulty. 

However unwise such a law would be, as a matter of public 
policy, it would have the merit of furnishing a sure test by which 
the validity of the restraint can be determined, and would re- 
move the necessity of an application to the courts to determine 
whether or not a restraint is "reasonable," or "conservative/' or 
"prudential." 

Fifth. The Kentucky cases on the subject of limitations over 
in the event of a failure to alienate attached to a grant of the 
fee — in other words, on the punishment of the owner for failing 
to alienate, have already been mentioned. In the latest of them — 
Clay V. Chenault — ^thc court quotes very fully from the cases sus- 
taining its position. The reasons given in these cases are thus 
stated by Gray (Section 74c) : 



"First, that the gift over is repugnant; second, that the pas- 
"sage of a fee simple on death of the tenant intestate to the 
"heirs is a necessary incident of th€ estate ; third, that an exec- 
"utory devise contingent upon a circumstance which it is in 
"the power of the first taker to prevent happening is void." 
". . . *But these,' he continues, 'are only words. They 
"merely mean that the courts have set up a certain rule, and 
"that the proposed provision is inconsistent with it ; but why 
"that rule should be set up, what interests are forwarded by 
"it, how it helps the well-being, moral or material of the 
"community, the courts never show, and, to do them jus- 
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"tice, never attempt to show. In the hundreds of passes in 
"the reports on this subject, there is no suggestion that this 
''rule tends to promote any good object/ " 



The only real objection to allowing such gifts over, is that 
stated by the same writer, namely, that the estate is thereby, to 
some extent secured against the debts of the owner; for a pur- 
chaser at a sale subjecting it to a debt might be deprived of little 
by the intestacy of the debtor. This, however, he continues, is no 
more than would happen if the debtor had a life interest with un- 
limited power of disposition, and had died intestate. That an 
estate can be limited for life with such powers is well settled in 
Kentucky. (Coates v. L. & N. R. R. Co., 92 Ky. 263.) Indeed, 
one can hardly read Ball v. Hancock and Clay v. Chenault with- 
out at once perceiving — in fact, the court almost directly sug- 
gests it — this simple way of getting around the decision. Prob- 
ably, continues Gray, the best way to meet the difficulty would 
be to treat the gifts over after the fee as defeated by an involun- 
tary transfer inter vivos, as well as by a voluntary transfer. 

Sixth. As to restrictions on the manner of alienation — for 
example, that it may be by deed, but not by will, or vice versa : 

The law in Kentucky accords with the authorities generally 
that such restrictions are void. 

Seventh. To the general rule forbidding restraints on aliena- 
tion, there is an exception well established in Kentucky as else- 
where, that a woman may be restrained by the provisions of the 
instrument creating it from alienating her separate estate, so long 
as it retains the character of separate estate. The passage of the 
Kentucky "Married Woman's Law," commonly spoken of as the 
"Weissinger Act," gives rise to some interesting and difficult ques- 
tions concerning the alienation of separate estates. 

Where the restriction was imposed before that statute, and 
was in the form of a condition or conditional limitation involving 
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a forfeiture to others, or affecting interests created in them, it is 
clear that the statute makes no change in the power of disposition 
limited by the instrument. To hold otherwise would be to impair 
or destroy the vested rights of such others. 

Where, however, there was a mere prohibition of alienation, 
with no condition or limitation over on the event of its violation — 
in other words, where no one but the woman was interested in its 
observance, the question, whether it has been removed by force of 
the statute, is one of great difficulty. There is no Kentucky case 
directly on the question and none which throws much light on its 
solution. 

The current of authority elsewhere, construing similar stat- 
utes in other particulars seems to justify the inference that our 
statute has no application to such restrictions created before its 
passage. The cases of Musson v. Trigg (51 Miss. 172) and 
MacConnell v. Lindsay (131 Pa. St. 476), contain elaborate rea- 
soning in favor of such construction of like statutes. 

Most of the cases, however, have been decided with reference 
to conditions which have rarely existed in Kentucky. It will be 
found that for the most part they were rendered in states in which, 
before the passage of the act construed, there had been statutes 
depriving the husband of all control over the real estate of the 
wife, and either restricting or enlarging her power to dispose of 
her real estate, or to charge it with her debts. There were thus 
two kinds of what the courts have termed separate estates, the 
one being the equitable separate estate, and the other being that, 
which, in Kentucky, would be called the general estate, and which 
in the cases referred to is spoken of, for want of a better term, 
the "legal separate estate." In Kentucky, however, the law has 
never deprived the husband of all control over the wife's real 
estate, except in the comparatively rare cases where the wife has 
been authorized, by decree of court, to act as a feme sole. During 
half a century the husband's right to control the real estate of the 



Digitized by LriOOQlC 



Kentucky 8Me Bar Aiioeiation, 205 

wife during her lifetime has been limited to a right to lease it for 
a period not exceeding three years at a time, and to receive the 
rents ; but it must be remembered that out of this mere license our 
Court of Appeals, by a species of judicial alchemy, has developed 
a right, which it has found sufficient to create in the husband, if 
there be issue bom of the marriage, an estate as tenant by the 
courtesy of which no statute can deprive him. In the present state 
of cases, and of the statutes in Kentucky, the solution of this 
question must be a matter largely of conjecture. 

Another important question is whether or not it is now possi- 
ble to create in Kentucky an equitable separate estate and restrain 
the alienation of it, as might have been done under well estab- 
lished doctrines of equity jurisprudence. It may be observed that 
the insertions of restrictions on a woman's power to control, dis- 
pose of, or to charge her property, is practically the only point to 
be gained by the creation of such estates, if they can be created. 
Here, again, there is the absence of authority in Kentucky, and 
no direct authority can be found elsewhere. It is true that in 
Miller v. Sanders (98 Ky. 535), in Miller v. Wirgman (lb., 620), 
and in Morrison v. Morrison, decided May 2Ty 1902 (68 S. W. 
467), it has been held that since the passage of the Weissinger 
Act, married women can mortgage separate estates created before 
the passage of the act, to secure debts of their husbands, but this 
is only because the Weissinger Act removed the restriction which, 
in that particular, had been imposed by the General Statutes. 
These decisions do not bear upon the question, whether or not 
such an equitable separate estate, with the restrictions suggested, 
can now be created by the act of the parties. 

The distinction between the equitable separate estate and a 
general estate over which, by virtue of the woman being author- 
ized to act as feme sole the husband has no control, has been dis- 
tinctly recognized. As said in Hackett, etc., v. Metcalfe (6th 
Bush, 355), "the two estates are essentially different, one of them 
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can be rendered liable for the payment of debts by the separate 
acts of the wife, the other only in the mode pointed out by the 
statute." 

A statute of the kind in question has not generally been 
regarded as prohibitory, or as forbidding the creation of equitable 
separate estates in married women by deed or devise. In Musson 
V. Trigg, SI Miss. 172, it is said : 

"It becomes the law of the tenure and the measure of 
"power to dispose of the estate where the feme covert is the 
"legal owner at the time of the mortgage or acquires it by 
"that title subsequently. But if her interest in the estate is 
"equitable, her rights are derived from the instrument creat- 
"ing the estate. 

"One is an estate which has grown up with equity juris- 
"prudence without recognition in courts of law, depending 
"exclusively for life and protection upon the courts which 
"administer that department of jurisprudence out of which 
"it was bom. The other is a statutory legal estate, the 
"product of modem legislation. They are independent and 
"different estates. They pursue parallel, but separate lines, 
"and refer to different system of jurispniflence for the 
"mles and principles which pertain to and characterize them." 

All depends, however, on the language of the statute itself. 
In the present state of authority in Kentucky it is impossible to 
say with any degree of assurance what the decision of this ques- 
tion will be. With some diffidence the opinion is here submitted 
that such equitable separate estates can still be created in Ken- 
tucky, and that the power of alienation can be restricted by the 
instrument creating the estate as fully as it could have been be- 
fore the passage of the Weissinger Act. 

Bearing in mind the growing tendency toward the accumula- 
tion of great fortunes in the hands of a few families ; considering 
that whatever restraints are valid on the alienation of the fee in 
realty are, with insignificant exceptions, valid when imposed on 
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an absolute interest in personalty ; and considering also that the 
folly of the famous Thelluson will may be repeated in Kentucky, 
by any testator so moved by the "frenzy of posthumous avarice," 
we may well regret the departure of our courts from sane doc- 
trine of the common law. "The common law has recognized 
certain classes of persons who may be kept in pupilage, viz., in- 
fants, lunatics, married women ; but it has held that sane grown 
men must look out for themselves — ^that it is not the function of 
the law to join in the futile effort to save the foolish and the 
vicious from the consequences of their own vice and folly. It is 
wholesome doctrine, fit to produce a manly race, based on sound 
morality and wise philosophy."* 

Mr. Bearing : At the request of Mr. Helm Bruce, I prepared 
an article on the Torrens System of Conveyancing, which in- 
directly bears upon this question. It seems to me that this ques- 
tion ought to be referred to the Committee on Law Reform. I 
want just to read an extract to let the Association see the nature 
of the paper. 

Mr. Bearing read an extract from his paper, but as the whole 
.paper will be printed his abstract is not inserted. 

Mr. Beckner: I desire to move that that paper be spread 
upon the minutes. 

In 1894 I happened to be elected to the legislature, and had 
in mind two measures, one a reform in the law with reference to 
.property rights of married women, and the other to urge the 
legislature to adopt the Torrens system, knowing the necessity for 
it in our end of the state. Under that system a man's real estate 
becomes a commercial asset which he can make use of in bank, or 
as he would use any bonds or stock. It has been tried in all the 

*Oni]r, Restiminta on Alienation, 1 258. 
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British Colonies with great success, and it is in use now in four or 
five states of the Union, and is meeting with approval. It is a 
reformation needed here, because we inherited from Virginia 
these location warrants, and there are state land grants, and no- 
body knows, with certainty, who owns any given tract of land. 
We who live in our end of the state know the difficulties that 
are presented with land titles. That is one of the matters I 
wanted to get through the legislature, and the other, as I say, was 
a reform in the law relating to the property rights of married 
women. We failed to get the Torrens System through, but with 
the help of some gentlemen, the name of one of whom the law 
bears, I succeeded in getting through the bill about married 
women. This matter of the Torrens System is an exceedingly 
important one, and I move that this paper of the gentleman from 
Fleming be printed with our proceedings. 

Mr. M^tcalf : I had hoped that I would not have to inter- 
pose an objection to anything here, but for the last ten years I 
have been attending commercial conventions and meetings of 
that sort, and hearing the titles of property in our section of Ken- 
tucky maligned, and all this talk about retarding development; 
and whenever I hear gentlemen get up and unadvisedly make state- 
ments about our people up there, I am going to interpose an objec- 
tion. You all know the history of land titles in Kentucky ; that 
when Kentucky was a part of Virginia those people chased the 
Indians off and drove them over into this country, and Virginia 
paid them in script which they exchanged for land warrants, and 
those were exchanged for merchandise, and the merchants took 
them to the eastern wholesale merchants and exchanged them for 
more goods, and those warrants covered a great deal of the land 
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of Eastern Kentucky, but they never were enforced, and we don't 
pay any attention to them up there. We know they have no 
validity, and when a lawyer gets up here and talks about the 
uncertainty of land titles in Kentucky he is just not advised, be- 
cause to-day we have good titles all up through there, and I don't 
want the broad assertion to go into the record that we have not. 

Mr. Beckn^r : My friend, Charlie Metcalf , is crying before 
he is hurt. I wasn't referring to his section. They have good 
titles down there, they have a kind of title that no one wants 
to dispute, a shotgun title. 

Mr. Bearing : I want to say to Mr. Metcalf, that this article 
is not for the benefit of Eastern Kentucky, but for everybody. 

Mr. Metcai.^: And responding to Judge Beckner, what I 
said wasn't referring to what he said at all. It was the remark in 
the paper, part of which the gentleman read, that titles were in 
such a conglomerated shape. 

Mr. Bearing : Then, I will withdraw that although my ex- 
perience teaches me they are in a conglomerated shape. 

A vote being taken the motion of Judge Beckner was carried.' 

The President : The next thing in order is the election of 
officers, the report of the Committee on Nominations. 

The report was read as follows: 

We, your Committee on Nominations, would recommend the 
election of the following officers of this Association for the en- 
suing year : 

President — Clarence U. McElroy, of Bowling Green. 

Vice Presidents — First Bistrict, James Campbell, of Paducah ; 
Second Bistrict, J. M. Galloway, of Bowling Green ; Third Bis- 
trict, John S. Kelley, of Bardstown ; Fourth Bistrict, F. P. Straus, 
14 
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of Louisville; Fifth District, D. L. Thornton, of Versailles; Sixth 
District, S. D. Rouse, of Covington ; Seventh District, Lewis Ap- 
person, of Mt. Sterling. 

Secretary — Bernard Flexner, of Louisville. 

Treasurer — ^T. Kennedy Helm, of Louisville. 

Executive C<Mnmittee — Walker C. Hall, of Covington; Lewis 
McQuown, of Bowling Green ; Malcolm Yeaman, of Henderson ; 
W. O. Harris, of Louisville; R. A. Thornton, of Lexington. 

Mr. B^ckner : I move that the report be adopted. 

Mr. McElroy: I am very much gratified and surprised at 
the action of the committee. It seems to me that the selection of 
president has been unwise, and I would appreciate the favor if the 
Association would not agree to that nomination, and select some 
one else in my stead. 

Mr. McElroy's remarks were disregarded, and a vote being 
taken, the report of the Committee on Nominations was adopted. 

On motion of Mr. D. L. Thornton the Association extended 
thanks to the president, Mr. Mackoy, for his faithful work on 
behalf of the Association since his election. 

The Association then adjourned. 
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THE T0RREN8 8Y8TEM OF LAND 
REGISTRATION. 

In the history of the common law, the title to real estate was 
passed from one to another by a symbolical delivery, such as pre- 
senting a twig, a key, a spear of grass, or such like. 

Possession was necessary in the old feudal times, in order to 
pass a title to real estate. All lands were holden of some lord, 
and the possession was in the feudal holder or tenant. For a long 
time contracts in regard to land, or conveyancing, were not re- 
quired to be in writing, and the title to lands was only transferred 
by the delivery of seisin to the purchaser. 

In course of time the law made writing necessary and soon 
the old deed of conveyance much loaded down with ancient knowl- 
edge and philosophy, came into existence. 

It was thought that the mere possession of a deed to the free- 
hold showed that the holder had a good and perfect title and 
could convey. 

The people, no doubt, rejoiced that the deed had been invented, 
and that transfers of real estate were simplified and perhaps, too, 
they thought it would never be changed and that perfection had 
been reached. But in the numerous transfers which occurred 
with the title-papers simply going from one to the other, it was 
found that it was ''no safeguard against an annuity or rent charge 
payable out of the land, for the grantee of the rent charge has no 
rights to the deeds." 

Learned lawyers were employed to look up title-papers, to see 
if they were right; but with all their industry and ability they 
oftentimes failed and many law suits occurred. 

Mr. Williams, in his treatise on Real Property, says that he 
met with an instance where land was sold free of incumbrances 
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when it was subject to rent charge, where it had been granted by 
the vendor on his marriage to secure the payment of the pre- 
miums of the policy of the insurance on his life. This was a few 
years ago. 

Other complications arose, and this led in England to the 
enactment by the English Parliament of "The Registry System in 
County of Middlesex, of the ridings of York, of the Town of 
Kingston-on-HuU." 

Under these acts of Registration deeds in these places were 
adjudged fraudulent and void against any subsequent purchaser 
for a valuable consideration, unless they were duly registered. 

This was the beginning of the system of Registry, which has 
been made compulsory by legislation in all the states. 

When the Registry System came into existence in this country, 
with the many improvements which have been placed upon it over 
the English System of Registration, learned authors commented 
upon the fact of its nicety, and the absolute perfection it brought 
the System of Conveyance. 

No doubt, it has aided a great deal and has been of untold 
benefit, and certainly a great protection to innocent purchasers. 

However, mistakes in abstracting titles have caused many a 
law suit, and the loss of considerable property. 

In abstracting a title it is almost next to an impossibility to 
see that all dangers have been removed. 

An able and conscientious lawyer will look up the title of prop- 
erty and things that all gaps are up ; to-morrow another conscien- 
tious lawyer, with no more ability, looks up the same title and 
may differ from the former. 

A lien may be found to exist, due and owing to some deceased 
person, and his estate be fully wound up, and the lien never 
released in any way. 

Sometimes after a conveyance, a widow having dower in the 
land appears and may gain her rights by a suit. 
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In tracing the title back, even under our Registry System, to 
the Commonwealth or the Statutory period, many pitfalls occur 
which no amount of industry can prevent. 

Numerous transfers have been made, and in looking up each, 
together with all incumbrances attached thereto, such as taxes, 
attachments, etc., of the different holders, one has a herculean 
task, with the possibility of many errors ; because transfers have 
multiplied to such an enormous extent that one feels amazed in 
attempting to go through them. "In the New York County Office 
there are now 3031 volumes of deeds, 3594 volumes of mortgages, 
making a total of deeds and mortgages 6625, which is still increas- 
ing at the rate of 225 volumes a year." 

"In Chicago there have accumulated 7300 of recorded deeds 
and mortgages. In Hamilton county, Ohio, in which Cincinnati 
is located, there are 830 deed books, 775 mortgage books, 116 lease 
books, 25 mechanics' lien books, 8 power of attorneys' books, and 
145 voliunes indexes, with 2500 new conveyances being made 
yearly." 

In Louisville there are now 573 volumes of deeds and mort- 
gages, 2y volumes of wills, 11 volumes of power of attorney, and 
84 indexes. 

These books are being rapidly added every place they are kept. 
It is said to contemplate the work a lawyer should go through in 
abstracting a title. 

Owners and holders of real property pay a large tribute yearly 
to the legal profession in making conveyances and looking up 
titles. It has been estimated that the cost of conveyancing in the 
state of Illinois is over ten million dollars a year. It has been 
estimated by some that the cost in Kentucky amounts to at least 
five million. 

Now, can the old system be improved, and is it worth im- 
proving? Real property of the country represents a large amount 
of money. The real estate in Hamilton county, Ohio, is assessed 
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for taxation at about two hundred million dollars. The assessed 
value of real estate in the city of Louisville is about one hundred 
and thirty-one million. 

Now, we have immense railroads through our country with 
millions of capital. We have a corporation with a billion, yet 
the transfer of a certificate of stock in any of these corporations 
is simple, and seldom attended with any law suits. Upon the dif- 
ferent stock exchanges of our country many millions pass by cer- 
tificate of stock being transferred, and we will say, with little or no 
loss, on account of a defect of title. 

Why should real estate, having a more permanent value, with 
less fluctuations, be so cumbersome? On account of the great 
lack of certainty in the titles of real estate, a mortgage on same 
costs so much that the owner hates to attempt it. This can be 
remedied, and, in course of time, will be. 

When the matter is given thorough study by the legal profes- 
sion, and the people realize the fact that something must be done, 
a revolution in this particular will c<xne about and a change be 
made. 

The most perfect system now known is what is called the 
"Torrens System of Conveyancing." 

About forty-three years ago Robert Torrens, who was a clerk 
in an English Custom House in Australia, suggested a remedy. 
After repeated attempts to have it inaugurated in Australia it was 
finally passed by the legislature of South Australia, and is known 
as the "Torrens Act." 

The prime object of this act is to put the land into a system 
so that the certificate of title will be full and complete. 

The act creates a court which any person desiring can make 
application to have his land put into this system. The matter is 
referred to a special examiner, who makes a full and complete ex- 
amination of the title, all parties having an interest, or could possi- 
bly have an interest, are made parties defendant, and brought 
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before the court, and the matter is then adjudicated. If the Itod 
is free and unencumbered, and the possessor has a fee simple title, 
a certificate is then issued by the clerk of the court to the party 
owning the land. 

This is considered a title from the Commonwealth. After 
the land has been placed into this system, if the owner desires to 
sell it, he is compelled to bring his certificate of title to the clerk, 
the clerk takes up this title and issues the purchaser a new one. 

A book is kept where this certificate is recorded. If the owner 
or a person having his land in the Torrens System desires to 
mortgage it, he brings his certificate to the clerk, and the mort- 
gage which he desires to make is noted on his certificate and also 
noted on the record in his office. If he desires to sell only a part 
of his land, he will take his certificate to the clerk and the clerk 
will take up his certificate and issue a certificate to the purchaser 
for the part that is sold, and will also issue a certificate to the 
owner of the remainder, so that there will be two certificates 
instead of one. 

A small fee is paid each time any transfer is made, and this 
is kept as a fund. If a transfer has been made wrongfully and 
any damages arise therefrom, instead of suing the party conveying 
on the warranty he sues to recover the damages from this fund. 
In this way it does not matter how long, if he is damaged in this 
particular, he has a right to recover and get his money out of the 
fund; whereas, if suit is brought upon a warranty, ofttimes a 
judgment is recovered and the person is insolvent, or his property 
so fixed that an execution can not be made. 

By this method the title is certain and definite. The purchaser 
is not compelled to go to a lawyer to look up titles and write 
deeds, etc. He simply asks the owner for his certificate, which 
he produces. This of itself is a sufficient guaranty that the title 
has been inspected and is perfect, and the owner takes this certifi- 
cate of title to the clerk, and it is transferred as I have mentioned 
above. 
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Mr. Torrens is not the original inventor of this system ; but 
he has first brought it into prominence in the English speaking 
world, so that the system is now known as the "Torrens System 
of Conveyancing." 

It worked so well in South Australia and grew in favor and 
efficiency, so that now nearly eighty per cent of all the lands of 
Australia are in this system. Since that time it has been adopted 
throughout all the provinces of Australia, New Zealand, British 
Columbia, Manitoba, England, Ireland, Massachusetts, Illinois, 
Ohio, Minnesota and California. 

It has worked most successfully in Australia, England and 
Massachusetts. 

The act did not require every owner of land to have his title 
placed under the Torrens System ; it gave the owner the privilege 
to do so. 

The act would not become a great benefit in this country un- 
less it was really made compulsory to put all titles under the sys- 
tem. If all titles were placed under it, they would be as easily 
transferred and with but very little more cost than the transfer of 
a certificate in any business corporation. Under this system dif- 
ferent estates can be carved out with as much certainty as under 
the old. 

The Legislature of Ohio passed an act which was patterned 
somewhat after the original Torrens Act, but this act has been 
declared unconstitutional by the Supreme Court of Ohio, because 
of insufficient notice and lack of judicial proceedings. 

The Massachusetts Act has been declared constitutional. 

The Illinois Act has also been declared constitutional. The 
Massachusetts decision was carried by writ of error to the Su- 
preme Court of the United States, and was dismissed by that 
court thus sanctioning its constitutionality. 

Minnesota has also passed the act, which has been declared 
constitutional. 
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Original Certificate of Title. 

Entered pursuant to a decree of the court of 
re^stration. dated at Boston, in the county of 
Suffolk aild commonwealth of Massachusetts, 
the twenty-fifth day of September, in the year 
eighteen hundred and ninety-nine, and numbered 
84 on the files of said court. 

Copy of Decree. 

Commonwealth of Massachusetts, } 

Suffollc, \ ss. 

Court of Registration. 1 

In the matter of the petition of Rosina Dahi, 
numbered 84, after consideration, the court doth 
adjudsre and decree that said Rosina Dahi, of 
Boston, in the county of Suffolk and Common- 
wealth of Massachusetts, not married, is the 
owner in fee-simple of that certain parcel of 
land situated in that part of Boston, formerly 
Roxbury. in the county of Suffolk and Common- 
wealth of Massachusetts, bounded and described 
as follows : 



(Several lots of land.) 



And the court doth adjudge and decree that 
said land be brought under the operation and 
provisions of the land registration act. and that 
the title of said Rosina Dahi to said land be con- 
firmed and registered ; subject, however, to any 
of the incumbrances mentioned in section 59 of 
said as act amended by chapter xsx of the acts of 
1899 which may be subsisting, and subject also 
to a mortgage given by Henry Dahi to the Prov- 
ident Institution for Savings in the town of Bos- 
ton, dated May ax, 1884. and to a second mort- 
Sage given by Rosina Dahi to said institution, 
ated April 28, X899, both filed and registered 
herewith, and both covering the first parcel of 
land hereinbefore described. 

Witness, Leonard A. Jones, Esquire, Judge 
of the Court of Registration, in said county of 
Suffolk, the twenty-fifth day of September, in 
the year eighteen hundred and ninety-nine, at xo 
o'clock, and 30 minutes in the forenoon. 

Attest, with the seal of said court. Clarence C. 
Smith, Recorder. (Seal.) 

A true copy. Attest, with the seal of said 
court. Clarence C. Smith. Recorder. (Seal.) 

Received for transcription at Suffolk County 
Registry District. Boston, September 30, 1899. at 
9 oclock and jo minutes, A. M. 

A true copy. Attest, with the seal of said 
court 
(Seal.) Thos. F. Temple, 

Assistant Recorder. 
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Sample Page of Certificate under Torrens System. 
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The Massachusetts Act makes the following requirements, 
which are copied to show how conveyances of this kind are made. 
The memoranda of incumbrances on the land are also noted, so 
that we see how easy it is done. When the owner sells or it 
passes by descent, a new certificate is issued with no memoranda, 
but a place to make such in case of mortgages, etc. 

What a great boon it would be to our state for the titles in 
northeastern Kentucky, where a great abundance of mineral 
wealth exists, to be made certain and definite I As it is, the richest 
part of our state, with the greatest possibilities remains unde- 
veloped, because of the uncertainty of land titles. Few railroads 
have been built in this part of the state, the capital has not been 
induced there as it should. 

The Torrens System has many advantages. Some of these 
are: (i) simplicity of examination; (2) ease of transfer; (3) 
economy of conveyance ; (4) incontestable titles ; (5) an assurance 
fund created; (6) loans easily made; (7) value of real estate in- 
creased; (8) all titles marketable; (9) and litigation decreased. 

I believe if the people could only see the matter in its true 
light, and that our law-makers could be induced to pass the proper 
law in this particular, that soon the landed interest in our state 
would be as perfect and fixed and as easy to transfer as any 
share in a corporation and the people of the state would receive 
thereby untold benefit. It is possible, and there is no excuse for 
not accomplishing it. 

W. G. Bearing. 
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PROPOSED CODE OF LEGAL ETHICS. 

This code is made a special order of business at the annual 
meeting, 1903. 

The purity and efficiency of judicial administration, which, 
under our system, is largely government itself, depend as much 
upon the character, conduct, and demeanor of attorneys in their 
great trust, as upon the fidelity and learning of courts, or the 
honesty and intelligence of juries. 

"There is, perhaps, no profession, after that of the sacred min- 
istry, in which a high-toned morality is more imperatively neces- 
sary than that of the law. There is certainly, without any excep- 
tion, no profession in which so many temptations beset the path 
to swerve from the line of strict integrity ; in which so many deli- 
cate and difficult questions of duty are constantly arising. There 
are pitfalls and man-traps at every step, and the mere youth, at 
the very outset of his career, needs often the prudence and self- 
denial, as well as the moral courage, which belong commonly to 
riper years. High moral principle is his only safe guide ; the only 
torch to light his way amidst darkness and obstruction." — Shars- 
wood, 

"No class of men exercise more influence on society than the 
professional lawyers. Their predominant influence is felt in all 
the business and walks of life, as well as in the forum, the legisla- 
tive hall, and the arena of popular* politics. How all-important 
then, is it to the vital interests of the Commonwealth that our 
lawyers should be men of enlarged and liberal and virtuous 
minds; purified and enlightened by the moral light of thorough, 
general, and, as far as possible, universal science. Ignorant or 
unprincipled lawyers are among the most mischievous nuisances 
which can annoy the peace and disturb the well-being of the body 
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politic. But virtuous and enlightened jurists are a blessing to any 
people. Even in the administration of law in courts of justice, 
the value of honest and able professional counsel is almost incal- 
culable ; and the direct and indirect influence of such moral agency 
on public and private rights, and on the spirit of litigation, is 
much greater than is generally supposed." — Robertson. 

No rule will determine a lawyer's duty in the varying phases 
of every case. What is right and proper must, in the absence of 
statutory rules and an authoritative code, be ascertained in view 
of the peculiar facts, in the light of conscience, and the conduct 
of honorable and eminent attorneys in similar cases, and by 
analogy to the duties enjoined by statute and the rules of good 
neighborhood. 

The following general rules are adopted by the Kentucky State 
Bar Association, for the guidance of its members : 

1. The respect enjoined by law for courts and judicial offi- 
cers is exacted for the sake of the office, and not for the individual 
who administers it. Bad opinion of the incumbent, however well 
founded, can not excuse the withholding of the respect due the 
office, while administering its functions. 

2. The proprieties of the judicial station, in a great measure, 
disable the judge from defending himself against strictures upon 
his official conduct. For this reason, and because such criticisms 
tend to impair public confidence in the administration of justice, 
attorneys should, as a rule, refrain from published criticisms of 
judicial conduct, especially in reference to causes in which they 
have been of counsel, otherwise than in courts of review, or when 
the conduct of a judge is necessarily involved in determining his 
removal from or continuance in office. 

3. Marked attention and unusual hospitality to a judge, when 
the relations of the parties are such that they would not otherwise 
be extended, subject both judge and attorneys to misconstructions, 
and should be sedulously avoided. A self-respecting independ- 
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ence in the discharge of the attorney's duties, which at the same 
time does not withhold the courtesy and respect due the judge's 
station, is the only just foundation for cordial personal and official 
relations between bench and bar. All attempts by means beyond 
these to gain special personal consideration and favor of a judge 
are disreputable. 

4. Courts and judicial officers, in the rightful exercise of 
their functions, should always receive the support and counte- 
nance of attorneys against unjust criticism and popular clamor; 
and it is an attorney's duty to give them his moral support in all 
proper ways, and particularly by setting a good example in his 
own person of obedience to law. 

5. The utmost candor and fairness should characterize the 
dealings of attorneys with the courts and with each other. Know- 
ingly citing as authority an overruled case, or treating a repealed 
statute as in existence — ^knowingly misquoting the language of a 
decision or text-book — ^knowingly misstating the contents of a 
paper, the testimony of a witness, or the language or arguments 
of opposite counsel — offering evidence which it is known the court 
must reject as illegal, to get it before the jury, imder guise of 
arguing its admissibility — ^and all kindred practices — ^are deceits 
and evasions unworthy of attorneys. 

Purposely concealing or withholding in the opening argument 
positions intended finally to be relied on, in order that opposite 
counsel may not discuss them, is unprofessional. 

In the argument of demurrers, admission of evidence and 
other questions of law, counsel should carefully refrain from 
"side-bar" remarks and sparring discourse, to influence the jury 
or by-standers. Personal colloquies between counsel tend to de- 
lay, and promote unseemly wrangling, and ought to be dis- 
couraged. 

6. Attorneys owe it to the courts and the public, whose busi- 
ness the courts transact, as well as to their own clients, to be 
punctual in attendance on their causes. 
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7. One side must always lose the cause; and it is not wise, 
or respectful to the court, for attorneys to display temper because 
of an adverse ruling. 

8. An attorney should strive, at all times, to uphold the 
honor, maintain the dignity, and promote the usefulness of the 
profession ; for it is so interwoven with the administration of jus- 
tice, that whatever redounds to the good of one advances the 
other ; and the attorney thus discharges, not merely an obligation 
to his brothers, but a high duty to the state and his fellow man. 

9. An attorney should not speak slightingly or disparagingly 
of his profession, or pander in any way to unjust popular preju- 
dices against it; and he should scrupulously refrain at all times, 
and in all relations of life, from availing himself of any prejudice 
or popular misconception against lawyers, in order to carry a 
point against a brother attorney. 

10. Nothing has been more potential in creating and pan- 
dering to popular prejudice against lawyers as a class, than the 
false claim, often set up by the unscrupulous in defense of ques- 
tionable transactions, that it is an attorney's duty to do everjrthing 
to succeed in his client's cause. 

An attorney "owes entire devotion to the interests of his 
client, warm zeal in the maintenance and defense of his cause, and 
the exertion of the utmost skill and ability," to the end, that 
nothing may be taken or withheld from him, save by the rules of 
law, legally applied. No sacrifice or peril, even to loss of life 
itself, can absolve from the fearless discharge of this duty. Never- 
theless, it is steadfastly to be borne in mind that the great trust is 
to be performed within, and not without, the bounds of the law 
which creates it. The attorney's office does not destroy man's 
accountability to his Creator, or loosen the duty of obedience to 
law, and the obligation to his neighbor; and it does not permit 
much less demand, violation of law, or any manner of fraud or 
chicanery for the client's sake. 
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11. Attorneys should fearlessly expose before the proper 
tribunals corrupt or dishonest conduct in the profession ; and there 
should never be any hesitancy in accepting employment against an 
attorney who has wronged his client. 

12. An attorney appearing or continuing as private counsel 
in the prosecution for a crime of which he believes the accused 
innocent, forswears himself. The commonwealth's attorney is 
criminal if he presses for a conviction, when upon the evidence he 
believes the prisoner innocent. If the evidence is not plain enough 
to justify a nolle prosequi, a public prosecutor should submit the 
case, with such comments as are pertinent, accompanied by a can- 
did statement of his own doubts. 

13. An attorney is not bound to reject the defense of a per- 
son accused of a criminal offense, because he believes him guilty. 
It is his duty, by all fair and lawful means, to present such de- 
fenses as the law of the land permits — ^to the end that no one may 
be deprived of life or liberty, but by due process of law. 

14. An attorney must decline in a civil cause to conduct a 
prosecution when satisfied that the purpose is merely to harass or 
injure the opposite party, or to work oppression and wrong. 

15. It is bad practice for an attorney to communicate or argue 
privately with the judge as to the merits of his cause. 

16. Newspaper advertisements, circulars and business cards, 
tendering professional services to the general public, while not 
improper, are to be dealt in sparingly ; but special solicitation of 
particular individuals to become clients is highly objectionable. 
Indirect advertisement for business, by furnishing or inspiring 
editorials or press notices, regarding causes in which the attorney 
takes part, the manner in which they were conducted, the import- 
ance of his positions, the magnitude of the interests involved, and 
all other like self-laudation, is of evil tendency and wholly unpro- 
fessional. 

17. Newspaper publications and interviews by an attorney as 
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the merits of pending or anticipated litigation, call forth discus- 
sion and reply from the opposite party, tend to prevent a fair trial 
in the courts, and otherwise prejudice the due administration of 
justice. It requires a strong case to justify such publications; 
and when proper, it is unprofessional to make them anonymously. 
It is better that all newspaper reports of court proceedings be 
taken, as far as may be, from the records and papers on file in the 
court. 

1 8. When an attorney is a witness for his client except as to 
formal matters, such as the attestation or custody of an instru- 
ment and the like, he should leave the trial of the cause to other 
counsel. Except when essential to the ends of justice, an attor- 
ney should scrupulously avoid testifying in court in behalf of his 
client, as to any matter. 

19. Assertions, sometimes made by counsel in argument, of 
a personal belief of the client's innocence, or the justice of his 
cause, are to be discouraged. 

20. It is indecent to hunt up defects in titles, and the like 
and inform thereof, in order to be employed to bring suit ; or to 
seek out a person supposed to have a cause of action, and endeavor 
to get a fee to litigate about it. Except where ties of blood rela- 
tionship or trust, make it an attorney's duty, it is unprofessional to 
volunteer advice to bring a law suit. Stirring up strife and liti- 
gation is forbidden by law, and disreputable in morals. 

21. Communications and confidence between client and at- 
torney are the property and secrets of the client ; and can not be 
divulged, except at his instance ; even the death of the client does 
not absolve the attorney from his obligation of secrecy. 

22. The duty not to divulge the secrets of clients extends 
further than mere silence by the attorney, and forbids accepting 
retainers or employment afterward from others involving the 
client's interests, in the matters about which the confidence was 
reposed. When the secrets or confidence of a former client may 
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be availed of or be material, in a subsequent suit, as the basis of 
any judgment which may injuriously affect his rights, the attorney 
can not appear in such cause without the consent of his former 
client. 

23. An attorney can never attack an instrument or paper 
drawn by him for any infirmity apparent on its face ; nor for any 
other cause where confidence has been reposed as to the facts con- 
cerning it. Where the attorney acted as a mere scrivener, and 
was not consulted as to the facts, and, tmknown to him the trans- 
action amounted to a violation of the laws, he may assail it on that 
ground, in suits between third persons, or between parties to the 
instrument and strangers. 

24. An attorney openly, and in his true character as such, 
may render professional services regarding proposed legislation, 
and in advocacy of claims before departments of the government, 
upon the same principles of ethics which justify his appearance 
before the courts ; but it is improper for an attorney so engaged 
to conceal his attorneyship, or to do any act, or to use means other 
than those addressed to the reason and understanding, to in- 
fluence action. 

25. An attorney can never represent conflicting interests in 
the same suit or transaction, except by express consent of all so 
concerned, with full knowledge of the facts. Even then, such a 
position is embarrassing, and ought to be avoided. An attorney 
represents conflicting interests, within the meaning of this rule, 
when it is his duty, in behalf of one of his clients, to contend for 
that, which duty to other clients in the transaction requires him 
to oppose. 

26. "It is not a desirable professional reputation to live and 
die with — that of a rough tongue, which makes a man to be 
sought out and retained to gratify the malevolent feeling of a 
suitor, in hearing the other side well lashed and vilified." 

27. An attorney is under no obligation to minister to the 
16 
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malevolence or prejudice of a client in the trial or conduct of a 
cause. The client can not be made the keeper of the attorney's 
conscience in professional matters. He can not demand as of 
right that his attorney shall abuse the opposite party, or indulge in 
offensive personalities. The attorney under the solemnity of his 
oath, must determine for himself whether such a course is essential 
to ends of justice, and, therefore, justifiable. 

28. Clients, and not their attorneys, are the litigants; and 
whatever may be the ill-feeling existing between clients, it is un- 
professional for attorneys to partake of it in their conduct and de- 
meanor to each other, or to suitors in the case. 

29. In the c<mduct of litigation and the trial of causes the 
attorneys should try the merits of the cause and not try eadi 
other. It is not proper to allude to, or comment upc«i, the per- 
sonal history, or mental or physical peculiarities or idiosyncracies 
of opposite counsel. Personalities should always be avoided, and 
the utmost courtesy always extended to an honorable exponent. 

30. As to incidental matters pending the trial, not affecting" 
the merits of the cause, or working substantial prejudice to the 
rights of the client, such as forcing the opposite attorney to trial 
when he is under affliction or bereavement ; forcing the trial on a 
particular day to the serious injury of the opposite attorney, when 
no harm will result from a trial at a different time; the time 
allowed for signing a bill of exceptions, crossing interrogatories, 
and the like; the attorney must be allowed to judge. No client 
has a right to demand that his attorney shall be illiberal in such 
matters, or that he should do an3rthing therein repugnant to his 
own sense of honor and propriety ; and if such a course is insisted 
upon, the attorney should retire from the cause. 

31. The miscarriages to which justice is subject, and the un- 
certainty of predicting results, admonish attorneys to beware of 
bold and confident assurances to clients, especially where the em- 
ployment depends upon the assurance, and the case is not plain- 
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32. Prompt preparatioa for trial, punctuality in answering 
letters and keeping engagements are due from an attorney to his 
client, and do much to strengthen their confidence and friendship. 

33. An attorney is in honor bound to disclose to the client at 
the time of the retainer all the circumstances of his relation to 
the parties, or interest or connection with the controversy, which 
might justly influence the client in the selection of his attorney. 
He must decline to appear in any cause where his obligaticwis or 
relations to the opposite parties will hinder or seriously embarrass 
the full and fearless discharge of all his duties. 

34. An attorney should endeavor to obtain full knowledge of 
his client's cause before advising him, and is bound to give him a 
candid opinion of the merits and probable result of his cause* 
When the controversy will admit of it he ought to seek to adjust 
it without litigation, if practicable. • 

35. Money or other trust property coming into the possession 
of the attorney, should be promptly reported, and never com- 
mingled with his private property or used by him, except with the 
client's knowledge and consent. 

36. Attorneys should, as far as possible, avoid becoming 
either borrowers or creditors of their client; and they ought 
scrupulously to refrain from bargaining about the subject-matter 
of the litigation, so long as the relation of attorney and client con- 
tinues. 

37. Natural solicitude of clients often prompts them to offer 
assistance of additional counsel. This should not be met, as it 
s<Hnetimes is, as evidence of want of confidence ; but after advising 
frankly with the client, it should be left to his determination. 

38. Important agreements affecting the rights of clients 
should, as far as possible, be reduced to writing; but it is dishon- 
orable to avoid performance of an agreement fairly made, because 
not reduced to writing as required by rules of court or otherwise. 

39. An attorney should not, even when the law permits, 
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ignore known customs of practice of the bar of a particular court, 
where such practice has been long established and generally ac- 
quiesced, in. If any other course is contemplated, timely notice 
should be given opposing counsel. 

40. An attorney ought not to engage in discussion or argu- 
ments about the merits of the case with the opposite party without 
notice to his attorney ; and should not attempt to ccMnpromise with 
the opposite party without notifying his attorney if practicable. 

41. When attorneys jointly associated in a cause can not 
agree as to any matter vital to the interest of their client the 
course to be pursued should be left to his determination. The 
client's decision should be cheerfully acquiesced in, unless the 
nature of the difference makes it impracticable for the attorney to 
co-operate heartily and effectively; in which event it is his duty 
to ask to be discharged. 

42. Satisfactory relations between attorney and client are 
best preserved by a frank and explicit understanding at the outset, 
as to the amount of the attorney's compensation ; and, where it is 
possible, this should always be agreed on in advance. 

43. In general, it is better to yield something to a client's 
dissatisfaction at the amount of the fee, though the sum be reason- 
able, than to engage in a law suit to justify it, which ought always 
to be avoided, except as a last resort to prevent imposition or 
fraud. 

44. In fixing fees the following elements should be consid- 
ered : 1st. The time and labor required, the novelty and difficulty 
of the questions involved, and the skill requisite to properly con- 
duct the cause. 2. Whether the particular case will debar the 
attorney's appearance for others in cases likely to arise out of the 
transaction, and in which there is a reasonable expectation that 
the attorney would otherwise be employed ; and herein of the loss 
of other business while employed in the particular case and the 
antagonism with other clients growing out of the employment. 
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3. The customary charges of the bar for similar services. 4. The 
real amount involved and the benefits resulting from the service. 
5. Whether the compensation be contingent or assured. 6. Is the 
client a regular one, retaining the attorney in all his business ? 

No one of these considerations is in itself controlling. They 
are mere guides in ascertaining what the particular service is 
really worth; arid in fixing the amount, it should never be for- 
gotten that the profe3sion is a branch of the administration of 
justice and not a mere money-getting trade. 

45. Contingent fees may be contracted for ; but they lead to 
many abuses, and certain compensation is to be preferred. 

46. Casual and slight services should be rendered without 
charge by one attorney to another in his personal cause ; but when 
the service goes beyond this an attorney may be charged as other 
clients. Ordinary advice and services to the family of a deceased 
attorney should be rendered without charge in most instances; 
and where the circumstances make it proper to charge, the fees 
should generally be less than in case of other clients. 

47. Witnesses and suitors should be treated with firmness and 
kindness. When essential to the ends of justice to arraign their 
conduct or testimony, it should be done without vilification or 
unnecessary harshness. Fierceness of manner and uncivil be- 
havior can add nothing to the truthful dissection of a false wit- 
ness' testimony and often rob deserved strictures of proper weight. 

48. It is the duty of the court and its officers to provide for 
the comfort of jurors. Displaying special concern for their com- 
fort, and volunteering to ask favors for them, while they are 
present — such as frequent motions to adjourn trials, or take a 
recess, solely on the ground of the jury's fatigue, or htinger, and 
tmcomfortableness of their seats, or the court-room, and the like 
should be avoided. Such intervention of attorneys, when proper, 
ought to be had privately with the court ; whereby there will be no 
appearance of fawning upon the jury, nor ground for ill-feeling 
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of the jury towards the court or opposite counsel, if sudi requests 
are denied. For like reasons, one attorney should never ask an- 
other, in the presence of the jury, to consent to its discharge or 
dispersion; and when such a request is made by the court, the 
attorneys, without indicating their preference, should ask to be 
heard after the jury withdraws. And, as a general thing, prop- 
ositions from counsel to dispense with argument should be made 
and discussed out of the hearing of the jury. 

49. An attorney ought never to c<mverse privately with jurors 
about the case; and must avoid all unnecessary communication, 
even as to matters foreign to the cause, both before and during 
the trial. Any other course, no matter how blameless the attor- 
ney's motives, gives color to the imputing evil designs, and often 
leads to scandal in the administration of justice. 

50. An attorney assigned as counsel for an indigent prisoner 
ought not to ask to be excused for any light cause, and should 
always be a friend to the defenseless and oppressed. 

51. The lawyer should study the law with the constant pur- 
pose to do that what he can to amend and perfect it. 

52. Except upon the ground that a moral principle is involved 
an attorney ought never to counsel or approve the infraction or 
evasion of a valid law. The fact that the end to be gained is a 
ix)litical one will not justify any departure from this rule. 

53. While an attorney should speak respectfully of the judi- 
ciary and of all lawfully constituted authorities; and in the trial 
of causes and in all his dealings with the court should demean 
himself towards it with deference and respect ; he has on the other 
hand a right to expect and exact from the court the same de- 
meanor towards himself. It is unfortunate for the cause of jus- 
tice when a judge forgets his dependence on the bar and forgets 
to pay it the deference and respect which is its due. 

54. The qualities desirable in a judge are courtesy, affability, 
even temper, patience, conscientiousness, legal learning, sound 
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sense and judgment, the moral courage to meet an issue squarely, 
and an impartial mind. 

55. The bar should never permit political considerations to 
outweigh judicial fitness in selecting material for the bench, and 
it should earnestly and actively protest against the appointment 
or election of those who, in the general estimation of the bar, are 
unsuitable for the bench. 



Digitized by LriOOQlC 



»jg Fint Anmui Meeting 

CONSTITUTIOR 



NAM^ 

Article L This Association shall be known as The Ken- 
tucky State Bar Association. 

OBJECT. 

Article 11. This Association is formed to advance the science 
of jurisprudence, to promote reform in the law, to facilitate the 
administration of justice, to uphold integrity, honor and courtesy 
in the legal profession, to encourage thorough liberal legal educa- 
tion and cordial intercourse among members of the bar. 

MEMBERSHIP. 

Article III. The members of the bar attending this conven- 
tion, November 19, 1901, from counties in which there is no local 
Bar Association, and members of local Bar Associations in at- 
tendance upon this convention, are hereby declared to be mem- 
bers of this Association, provided they shall, during the present 
session, pay the annual dues and sign the CcMistitution. Any 
member of the bar of good standing, residing or practicing in the 
state of Kentucky, may become a member of the Association 
upon nomination and vote, as hereinafter provided. All mem- 
bers of local Bar Associations, during the year ensuing from the 
19th of November, 1901, shall become members of this Associa- 
tion upon paying the annual dues, and such members may sign 
the Constitution at any time within the year. 

ELECTION OP MEMBERS* 

Article IV. All applications for membership shall be in writ- 
ing stating the age, residence and color of the applicant and the 
name of the person vouching for him. 
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The applications shall be sent to the secretary of the Associa* 
tion, who shall present them to the Committee on Membership^ 
if in session, which shall vote thereon by ballot. Two negative 
votes shall be sufficient to reject the applicant. 

If the Committee on Membership be not in session when the 
applications are received by the secretary, he shall communicate 
with each member of the committee by letter, giving the above 
information and take the vote of each member of the committee 
by mail. 

The letters containing the votes of the members of the com- 
mittee shall be opened by the secretary and the votes given in 
that way coimted by the secretary, and the said letters filed and 
preserved by the Committee on Membership. If the vote be 
taken by mail it shall require the same number of votes of the 
members of the Committee on Membership to elect an applicant 
as when the committee is in actual session. No member of the 
committee shall be at liberty to decline to vote upon application 
for membership, and no member of the Committee on Membership 
nor the secretary shall disclose to any person the discussions, 
statements or votes of any member of the Committee on Mem- 
bership upon any application for membership. The originals of 
applications for membership shall be preserved by the Committee 
on Membership among the archives of the committee. No appli- 
cant who is rejected shall be again proposed within one year. The 
names of all persons elected as members shall be reported by the 
members of Committee on Membership at the first regular meet- 
ing of the Association after their election, and if the Association 
be in session at the time of their election they shall be reported 
immediately. 

Provided, That if one or more members of this Association 
shall reside in the same county that the applicant for member- 
ship resides such applicant must be approved by one or more of 
such resident members ; and, provided, further, that if the appK- 
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cant resides in the county in which there is a local Bar Associa- 
tion notice shall be given by the Committee on Membership to 
the secretary of such Bar Association of such application not less 
than fifteen days next before the vote of the Committee on Mem- 
bership shall be taken on such application. 

OFFICERS. 

Article V. The officers of the Association shall be a president, 
who shall be ineligible for a second term ; one vice president for 
each Court of Appeals district represented in the Association; a 
secretary, and a treasurer. All of these shall be elected at the 
annual meeting and hold their office until the next annual meeting 
of the Association, and until their successors are elected. 

COMMITTEES. 

Article VI . There shall be an Executive Committee, which 
shall consist of the president, the last ex-president, the secretary, 
and the treasurer, all of whom shall be ex-officio members, to- 
gether with five other members to be chosen by the Association ; 
but no member shall be eligible to such choice more than three 
years in succession, and the president, and in his absence the ex- 
president, shall be the chairman of the committee. 

The following committees shall be annually appointed by the 
president for the year ensuing, and shall consist of seven mem- 
bers each: 

1. Oil membership. 

2. On law reform. 

3. On legal education and admissions to the bar. 

4. On grievances. 

A majority of those members of any committee who may be 
present at any meeting of the Association shall constitute a 
quorum of such committee for the purpose of such meeting. 

A committee of three, of whom the secretary shall always 
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be one, shall be appointed by the president at each annual meeting 
of the Association, whose duty it shall be to report to the next 
annual meeting the names of all members who shall have in the 
meantime died, with such notices of them as shall in the discreticMi 
of the committee be deemed proper. 

Every committee shall at each annual meeting report in writ- 
ing a summary of its proceedings since its last annual report, 
together with any suggestions deemed suitable to its powers, 
duties or business. 

COMMITTEE ON MEMBERSHIP. 

Article VII. It shall be the duty of the Committee on Mem- 
bership to receive and consider proposals for membership in diis 
Association, and by an affirmative vote of four members to recom- 
mend to the Association persons duly proposed. They may make 
such regulations as they deem needful as to proposals for mem- 
bership. 

DUTY O^ COMMITTEE ON I.AW RE^RM. 

Article VIII . It shall be the duty of the Committee on Law 
Reform to take notice of all proposed changes in the law, and 
when this Bar Association is not in session, to take such action as 
they may deem best as to said proposed changes, and to endeavor 
to procure such changes in the law as it may deem advisable, 
either upon its own initiative or upon recommendation of a local 
Bar Association. 

COMMITTEE ON I.EGAI, EDUCATION AND ADMISSIONS TO THE BAR. 

Article IX. It shall be the duty of the Committee on Legal 
Education and Admissions to the Bar to examine and report what 
changes should be made in regard to legal education and admis- 
sions to the membership of the profession in the state of Ken- 
tucky. 
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COMMITTEE ON GRIEVANCES. 

Article X. Section i. The Committee on Grievances shall 
receive and investigate all complaints which may be made in mat- 
ters respecting the interest of the legal profession, the practice of 
law, and the administration of justice, and report the same to the 
Association with such recommendations as it may deem advisable ; 
and said committee shall, on behalf of the Association institute 
and carry on such legal proceedings, and to such extent, against 
members of the bar, whether members of this Association or 
not, who shall be charged with unprofessional conduct, as such 
committee may deem advisable or the Association may order, and 
may employ suitable coimsel or agents for such purposes ; and the 
cost of such proceedings shall be paid by the treasurer out of 
such money as shall be appropriated therefor by the Executive 
Committee on the written order of the chairman or acting chair- 
man of such committee. The proceedings of this committee shall 
be deemed confidential and kept secret, except in so far as the 
reports of same shall be necessary and officially made to the Asso- 
ciation. 

Sec. 2. Any member of the Association may be reprimanded, 
suspended or expelled for misconduct in his relations to this Asso- 
ciation or in his profession, on conviction thereof in such manner 
as may be prescribed by the by-laws ; and all interest in the prop- 
erty of the Association of such persons in any way ceasing to be 
members shall be vested in the Association. The disbarment of 
any member shall, ipso facto, work his expulsion from the Asso- 
ciatbn. Reinstatement to practice shall not reinstate to member- 
ship, unless by a vote of the Association upon recommendation of 
the Committee on Membership. 

EXECUTIVE COMMITTEE. 

Article XL This committee shall manage the affairs of the 
Associatictfi, subject to the Constitution and By-laws, and shall be 



Digitized by L:iOOQIC 



KerOuAg StaU Bar Anomaiion. 237 

vested with the title to all of its property, and shall make By-laws, 
subject to amendment by the Association. 

PRESIDENT. 

Article XII. The president, or, in his absence, one of the 
vice presidents in the order of the appellate districts from which 
they are selected, shall preside at all meetings of the Association. 

SECRETARY. 

Article XIIL The secretary shall keep a record of the pro- 
ceedings, and shall conduct the correspondence of the Association, 
and perform all the usual duties of such office. 

TREASURER. 

Article XIV. The treasurer shall collect, and by order of the 
Executive Committee disburse, the fimds of the Association, and 
keep a record of the accounts, which at all times shall be open to 
any member of the Executive Committee. 

ANNUAI. MEETINGS. 

Article XV. The Association shall meet annually at such 
times and places as the Executive Committee may select, and 
those present at such meeting shall constitute a quorum. 

DUES. 

Article XVI. The annual dues of the members shall be $3.00, 
payable yearly on or before the first day of the annual meeting of 
the Association; and after each meeting of the Association the 
treasurer shall notify each member in arrears of the amount due, 
and any member who shall remain in default until the close of the 
annual meeting next following such default shall be suspended 
and dropped from the rolls, and shall not be reinstated imtil the 
back dues are paid. 
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BY-LAWS. 

Article XVIL By-laws may be adopted at any annual meet- 
ing of the Association by a majority of the members present. It 
shall be the duty of the members of the Executive Committee to 
adopt suitable By-laws, which shall be in force until rescinded by 
the Association. 

AMENDMENTS. 

Article XVIIL This Constitution may be altered or amended 
by the vote of a majority of the members present at any annual 
meeting. 
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BY-LAWS. 



I. The order of exercises at the annual meeting shall be as 
follows : 

1. Opening address of the president. 

2. Nomination and election of members. 

3. Reports of secretary and treasurer. 

4. Reports of Executive Committee. 

. 5. Reports of Standing Committees. 

6. Nomination of officers. 

7. Miscellaneous business. 

8. Election of officers and the Executive Committee. 

II. No person shall speak more than ten minutes at a time 
nor more than twice upon one subject. 

III. At any meeting of the Association, members of the 
bar of any foreign country, or of any other state, may be admitted 
to the privileges of the floor during such meeting. 

IV. The Executive Committee at its first meeting after each 
arniual meeting shall select one person to make an address at 
the next annual meeting, and not to exceed five members of the 
Association to read papers. 

V. The Executive Committee shall publish some days in 
advance of each annual meeting a statement of the person who 
is to deliver the address and the persons who are to read papers, 
and the subjects of each. 

VI. All papers read before the Association shall be lodged 
with the secretary. 

VII. All addresses delivered at the annual meeting and 
such of the proceedings thereof as are deemed important, may 
be printed as the Executive Committee may order. 
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VIII. After the reading of each paper an opportunity shall 
be given for discussion upon the topic of the paper. 

IX. The president shall within thirty days after the annual 
meeting appoint all committees which he is authorized to appoint 
by the Constitution, and shall announce them to the secretary, 
who shall promptly give notice to the persons appointed. 

X. The terms of office of the members of the several com- 
mittees appointed by the president shall commence immediately 
upon their appointment. 

XI. Each committee shall elect its own officers, except as 
otherwise provided in the Constitution, whose term of office shall 
commence on their election and continue until the appointment 
<rf their successors. 

XII. In addition to called meetings, the Standing Commit- 
tees shall meet on the day preceding each annual meeting, at the 
place where the same is to be held, at such hour as the respective 
chairmen may designate. 

XIII. Special meetings of any committee must be called by 
its chairman, when he may deem it proper or when requested so 
to do by two members thereof. The time and place of such 
^)ecial meetings, when called as aforesaid, shall be appointed by . 
the chairman. Reasonable notice shall be given by the chairman, 
of the special meetings, to each member by mail. 

XIV. The treasurer's accounts shall be examined and 
audited annually before its presentation to the Association by two 
members, to be appointed by the chairman of the Executive Com- 
mittee. 

XV. The judges of the Court of Appeals of Kentucky, and 
of the several Circuit Courts of the state, and the judges of the 
United States Courts who are members of the Kentucky bar, are 
•cx-officio members of this Association. 

XVI. It shall be the duty of the Executive Committee, at 
least six weeks prior to the next ensuing annual meeting, to nego- 
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tiate and complete all proper arrangements for reduced rates of 
travel for those attending; and through its chairman, at least two 
weeks before the annual meeting, to advise the members of the 
association by printed programs sent out to them. 

XVII. All applications for membership shall be accompanied 
with the annual dues of the ensuing year, and upon default so to 
do such application shall be returned to such applicant by the 
secretary of the Association or the Committee on Membership. 

XVIII. Whenever any complaint shall be preferred against 
a member of the Association for misconduct in his relations to the 
Association or in his profession, the person or persons preferring 
such complaint shall present the same to the Committee on Griev- 
ances, in writing, subscribed by the complaining party, plainly 
stating the matter complained of, and the names and addresses of 
all witnesses. 

If the committee is of opinion that the matters therein alleged 
are of sufficient importance, it shall cause a copy of the complaint, 
together with a notice of not less than thirty days, of the time 
and place where the committee shall meet for the consideration 
thereof, to be served upon the member complained of, either per- 
sonally or by leaving the same at his place of business during office 
hours properly addressed to him; and it shall cause a similar 
notice to be served on the party presenting the complaint. At the 
time and place appointed, or at such other time as may be named 
by the committee, the member complained of may file a written 
answer or defense, and the committee shall proceed to the 
consideration of the case upon such complaint and answer, or 
upon the complaint alone if no answer is interposed. 

The complainant and the member complained of shall each 
be allowed to appear personally and by counsel, who must be mem- 
bers of the Association, and shall produce their witnesses. The 
witnesses shall vouch for the truth of their statements on their 
word of honor. The committee may simmion witnesses, and, if 
16 
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such witnesses are members of the Association, a neglect or 
refusal to appear may be reported to the Association for its action. 

The committee, of whom at least four must be present at the 
trial, except that a less number may adjourn, from time to time, 
shall hear and decide the case thus submitted to them and shall 
determine all questions of evidence. 

If it finds the complaint or any material part of it to be true, 
it shall so report to the next annual meeting of the Association, 
with its recommendation as to the action to be taken thereon, and 
if requested by either party, may in its discretion, also report the 
evidence taken or any designated part thereof. 

The Association shall, thereupon, proceed to take such action 
on said report as it may seem fit. Provided however. That no 
member shall be expelled unless by the vote of two-thirds of the 
members present and voting. 

Whenever specific charges of fraud, or gross unprofessional 
conduct, shall be made in writing to the Committee on Grievances 
by a reputable person against a member of the bar not a member 
of the Association, or against a person pretending to be an attor- 
ney practicing in this state, said charges may be investigated by 
said committee ; and if, in any such case, said committee shall re- 
port in writing to the Executive Committee that in its opinion, 
the case is such as requires further investigation or prosecution in 
the courts, the Executive Committee may appoint one or more mem- 
bers of the Association to act as prosecutor, whose duty it shall be 
to conduct the further investigation, or the prosecution of such 
offender, under the instructions and control of the Committee on 
Grievances and in conjunction with the official prosecutor for 
the state. 

Whenever any copiplaint shall be made in writing to the Asso- 
ciation concerning any other grievance touching the practice of 
law or the administration of justice, the Committee on Grievances 
shall make such preliminary investigation into the same as it may 
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deem necessary, in order to determine whether it is expedient that 
any further action shall be taken thereon. Should such further 
action be in its opinion, expedient, the committee shall report in 
writing to the Executive Committee, that in its opinion the 
charge or charges are of such a character as to require further in- 
vestigation. Thereupon the Executive Committee may direct 
such further investigation by the Committee on Grievances, or 
otherwise as it may deem most suitable to the case. Upon the 
termination of such investigation, a report thereon shall be made 
to the Executive Committee, and if the said committee shall find 
the complaint or any material part of it to be of such a nature 
as to require action by the Association, it shall so report to the 
Association with its recommendation as to the action to be taken 
thereon and it may also report the evidence taken or any part 
thereof. 

All the foregoing proceedings shall be secret, except as their 
publication is hereinbefore provided for, unless otherwise ordered 
by the Association by a two-thirds vote. 
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ROLL OF MEMBERS, f902-f903« 



Ahlering, G. H., Newport. 

Allen, J. Embry, Lexington. 

Allen, John R., Lexington. 

Allen, Lafon, Louisville. 

Anderson, Wilkins G., Louisville. 

Ansparger, Clifton G., Paris. 

Apperson, Lewis, Mt. Steriing. 

Applegate, Leslie T., Falmouth. 

Arnett, L. W., Covington. 

Ashbrook, T. Earl, Paris. 
♦Auxier, A. J., Pikeville. 

Bailey, S. C, Newport. 
♦Barker, Henry S., Louisville. 

Barker, Thos. A., Louisville. 

Barrett, Alex G., Louisville. 

Barrett, Mason, Louisville. 

Baskin, John B., Louisville. 

Beauchamp, J. H., Lexington. 

Beckley, P. C, Louisville. 

Beckner, W. M., Winchester. 
♦Benton, J. M., Winchester. 

Berry, Bailey D., Cynthiana. 

Bingham, R. W., Louisville. 

Booth, Percy N., Louisville. 

Botts, Jos. S., Lexington. 

Bourne, H. K., Newcastle. 

Brandeis, Albert S., Louisville 

Breckenridge, W. C. P., Lexington. 

Brennan, J. M., Paris. 

Brent, Geo. A., Louisville. 

Briggs, Geo. G., Louisville. 

Bronston, C. J., Lexington. 

Bronston, W. S., Lexington. 

Brown, John Mason, Louisville. 

Brown, Thos. R., Catlettsburg. 

Bruce, Helm, Louisville. 

Bruce, H. W., Louisville. 
* Honormry Member. 



Bryan, Jas. W., Covington. 

Buchanan, Lytle, Louisville. 

Bugg, R. J., Bardwell. 

Bullitt, Thos. W., Louisville. 

Bullitt, Wm. Marshall, Louisville. 

Bullock, T. A., Lexington. 
♦Bumam, A. R., Richmond. 

Burnett, Henry, Louisville. 

Burton, Geo. L., Louisville. 

Bush, Jas. R., Richmond. 

Bush, L. H., Winchester. 

Bush, V. W., Winchester. 

Byrne, Wm. A., Covington. 

Calhoun, C. C, Lexington. 

Campbell, Jas., Paducah. 
♦Cantrill, Jas. E., Georgetown. 

Carroll, John D., Newcastle. 
♦Carroll, W. M., Newcastle. 

Chenault, D. M., Richmond. 

Chiles, R. A., Mt. Sterling. 

Clay, Buckner, Paris. 

Clay, James W., Henderson. 

Clay, Wm. Rogers, Lexington. 

Cobb, J. Tevis, Richmond. 
♦Cochran, A. M. J., Maysville. 

CoUms, T. H., Richmond. 
♦Cook, Thos. P., Murray. 

Cooper, Hugh P., Lebanon. 
♦Cooper, John E., Mt. Sterling. 

Cox, Attilla, Jr., Louisville. 

Crabb, Wilson D., Louisville. 
♦Crewdson, S. R., Russellville. 

Cromwell, Wm., Frankfort. 

Crooke, R. H. Richmond. 

Dallam, Clarence, Louisville. 

Davies, W. W., Louisville. 

Davis, W. O., Versailles. 
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Dearing, W. G., Plemingsburg. 

Desha, Lucius, Newport 

Dickerson, W. W., Williamstown. 

Dickson, Emmet M., Paris. 
♦Dishman, S. B., Barbourville. 

Dixon, Wm. B., Louisville. 

Dodd, J. C, Louisville. 

Dodd, J. L., Louisville. 

Doniphan, Geo., Augusta. 

Doolan, John C, Louisville. 
♦Dorsey, John L., Henderson. 

Du Bose, John E., Bowling Green. 

Duncan, H. T., Jr., Lexington. 
♦Du Relle, Geo., Louisville. 

Eagles, Wm. B., Louisville. 

Edge, J. A., Lexington. 

Elkin, F. C, Lexington. 

Elliot, J. N., Lexington. 

Ernst, Richard P., Covington. 

Esslinger, John A., Louisville. 
♦Evans, Walter, Louisville. 

Everbach, Geo. L., Louisville. 

Falconer, D. G., Lexington. 

Falconer, Gray, Lexington. 

Farmer, J. T., Lexington. 

Famsley, B. H., Louisville. 

Farrell, E. P., Lexington. 

Faulkner, H. C, Barbourville. 

Faurest, L. A., Elizabethtown. 

Feland, F. R., Lawrenceburg. 

Finnell, Jos. C, Covington. 
♦Field, Emmet, Louisville. 

Field, Wm., Louisville. 

Fisher, Neville E., Paris. 

Fisk, Chas. H., Covington. 

Flexner, Bernard, Louisville. 

Fogg, Finley E., West Liberty. 

Ford, Jas. T., Louisville 

Forman, M. Don, Lexington. 

Forman, T. T., Lexington. 

Furber, C. S., Covington. 

Fairleigh, J. F., Louisville. 

Galloway, John M., Bowling Green. 
* Honorary Member. 



Galvin, John, Cincinnati. 

Gastineau, P. M., Lexington. 

Gess, Geo. T., Lexingtoa 

Gibson, Chas. H., Louisville. 

Glenn, D. A., Covington. 

Gordon, Robt, Louisville. 

Gordon, Thos. R.^ Louisville. 

Graham, J. C, Leitch&eld. 

Gray, Richard H., Covington. 

Green, Pinckney F., Louisville. 

Gnibbs, Chas. D., Mt. Sterling. 

Grubbs, Chas. S., Louisville. 

Grubbs, Rodman, Louisville. 
♦GuflFy, B. L. D., Morgantown. 

Hager, John F., Ashland. 

Hall, W. C, Covington. 
♦Harbeson, Jas. P., Flemingsburg. 

Harbeson, M. L., Covington. 
♦Harlan, John M., Washington, D. C 

Harris, W. O., Louisville. 

Hart, J. H., Henderson. 

Hays, J. S., Winchester. 

Heilbronner, S. O., Henderson. 

Helm, Chas. J., Newport. 

Helm, Jas. P., Louisville. 

Helm, T. Kennedy, Louisville. 

Hill, S. E., Lexington. 

Hillsman, W. P., Louisville. 

Hines, Edw. M., Frankfort. 

Hobbs, W. C. G., Lexington. 
♦Hobson, John P., Elizabcthtown. 
♦Hodge, John T., Newport. 

Holmes, R. S., Covington. 

Howard, H. C, Paris. 

Howard, H. L., Harlan. 

Hughes, D. H., Morganfield. 

Humphrey, A. P., Louisville. 

Humphrey, E. P., Louisville. 

Hunt, J. D., Lexington. 

Hunt, Geo. R., Lexington. 
♦Husbands, L. D., Paducah. 

Hutchinson, E* L., Lexington. 

Jackman, John S., Louisville. 
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Jacobs, R. P., Danville. 

Jarvis, Wm., Louisville. 

Johns, John H., Lexington. 

Johnson, H. M., Louisville. 

Johnson, Jep. C, Greenville. 

Jolly, G. W., Owensboro. 
♦Jones, Samuel E., Glasgow. 
♦Jones, W. W., Columbia. 

Jouett, B. R., Winchester. 

Jouett, E. S., Winchester. 

Joyes, Morton V., Louisville. 

Kaiser, E. F. W., Louisville. 

Kelley, John S., Bardstown. 

Kemper, Maury, Lexington. 

Kendrick, M. B., Newport. 
♦Kennedy, Hanson, Carlisle. 

Kerr, Chas., Lexington. 

Kimball, W. P., Lexington. 
♦Kinner, S. J., Catlettsburg. 

Kutzleb, Anton, Louisville. 
♦Lassing, John M., Burlington. 

Lily, Grant E., Richmond. 

Lindsay, D. W., Frankfort. 

Lindsay, C. M., Louisville. 

Logan, D. B., Pineville. 

Mackoy, H. B., Covington. 

Mackoy, W. H., Covington. 

Malin, Proctor K, Ashland. 

Merritt, Montgomery, Henderson. 

Metcalf, C. W., Pineville. 

Michie, Thos. L., Cincinnati. 

Miller, C. W., Lexington. 

Miller, Richard W., Richmond. 
♦Miller, Shackleford, Louisville. 

Moberly, W. S., Richmond. 

Montgomery, Jas., Elizabethtown. 

Moody, W. B., Newcastle. 

Moore, T. E., Jr., Paris. 

Morancy, Frank W., Louisville. 

Morrow, Edwin P., Lexington. 
♦Morrow, Z. T., Somerset. 

Morton, J. R., Lexington. 
♦Moss, M. J., Pineville. 
^ Honorary Member. 



♦Muir, Upton W., Louisville. 
♦McBeath, T. R., Leitchfield. 

McCarroll, Joe, Hopkinsville. 

McCartney, John P., Flemingsburg. 

McCartney, W. P., Paducah. 

McCormick, J. B., Louisville. 

McCoy, W. R., Inez. 

McDermott, E. J., Louisville. 

McDonald, E. L., Louisville. 

McDowell, Chas. R., Danville. 

McDowell, R. A., Louisville. 

McElroy, C. U., Bowling Green. 

McHenry, John J., Louisville. 

McHenry, Lem H., Louisville. 

McLeod, Field, Versailles. 

McQuown, Lewis, Bowling Green. 

Nelson, R. W., Newport. 

Newman, Geo. A., Jr., Louisville. 

Nickell, S. Monroe, West Liberty. 
♦Nunn, T. J., Madisonville. 
♦O'Doherty, Matt, Louisville. 

Ogden, W. S., Winchester. 

O'Meara, J. P., Elizabethtown. 
♦O'Rear, E. C, Mt. Sterling. 
♦Osborne, J. J., Cynthiana. 
♦Owen, W. T., Owensboro. 
♦Parker, Watts, Lexington. 

Patrick, Samuel H., Lexington. 
♦Patterson, Chas., Campbellsville. 
♦Pajmter, Thos. H., Greenup. 

Peckinpaugh, N. R., Louisville. 

Pence, Cecil, Covington. 

Pendleton, D. L., Winchester. 

Pirtle, Jas. S., Louisville. 

Powell, J. S., Henderson. 

Price, W. A, Covington. 

Price, Wm. J., Danville. 

Quarles, James, Louisville. 

Ray, Chas. T., Louisville. 
♦Redwine, D. B., Jackson. 

Reed, W. M., Paducah. 

Richards, A. E., Louisville. 

Ripy, M. W., Louisville. j 
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Rives, Robert C, Lexington. 
♦Robbins, J. E., Mayfield. 

Roberts, R. E., Richmond. 

Ross, H. E., Lexington. 

Rouse, S. D., Covington. 

Russell, John C, Louisville. 

Rutledge, Arthur M., Louisville. 

Sampson, J. R., Middlesboro. 

Sanford, Chas H., Newcastle. 
♦Saufley, M. C, Stanford- 

Saunders, J. N., Stanford. 

Scott, C. Suydam, Lexington. 
tScott, Thos. J., Richmond. 

Scott, W. M., Shelbyville. 

Selligman, Alfred, Louisville. 

Selligman, Joseph, Louisville. 
♦Settle, W. E., Bowling Green. 

Seymour, C. B., Louisville. 

Shackelford, W. R., Richmond, Ey. 

Shanklin, Geo. S., Lexington. 

Shannon, John B., Lexington. 

Shaw, Wm. McD., Covington. 

Shelby, John T., Lexington. 

Sherley, Swagar, Louisville. 

Simmons, Robt. C, Covington. 

Smith, Geo. Weissinger, Louisville. 

Smith, W. B., Richmond. 

Snively, Theo. C, Louisville. 

Sprague, E. W., Louisville. 

Stephenson, W. W., Harrodsburg. 

Stevenson, J. M., Winchester. 

Stewart, J. M. W., Ashland. 

Stoll, R. C, Lexington. 

Straus, F. P., Louisville. 

Strother, John C, Louisville. 

Sullivan, J. A., Richmond. 

Sullivan, J. H., Louisville. 

Sumrall, W. Lawson, Harrodsburjf. 

Swinford, M. C, Cynthiana. 
♦Tarvin, Jas. P., Covington. 
Taylor, H. P., Hartford. 
Theobald, Thos. D., Grayson. 

Thiessen, H. C, Covington. 

* Honorary Member. t Deceased . 



Thomas, Claude M., Paris. 
Thornton, D. L., Versailles. 
Thornton, R. A., Lexington. 
Thum, W. W., Louisville. 
Todd, J. G., Owenton. 
Tomlin, J. G., Walton. 
♦Toney, Sterling B., Louisville. 
Towers, Thos. H., Covington. 
Trabue, E. Fr, Louisville. 
Tracy, Frank M., Covington. 
tTwyman, I. W., Hodgenville. 
Walker, C. A. J., Covington. 
Walton, Mat., Lexington. 
Washington, Geo., Newport 
Wathen, Chapeze, Owensboro. 
Watkins, H. A., Munfordville. 
Watts, C. W., Smithfield. 
Watts, J. R., Louisville. 
Watts, W. W., Louisville. 
Webb, Geo. C, Lexington. 
Webster, J. Stanley, Cynthiana. 
Wehle, O. A., Louisville. 
♦White, Jas. D., Bardwell. 
WickliflFe, J. B., WickliflFe. . 
Wiglesworth, W. G., Lexington* 
Williams, C, Catlettsburg. 
Williams, C. C, Mt. Vernon. 
Willis, L. C, Shelbyville. 
Willson, A. E, Louisville. 
Wilson, R. D., Vanceburg. 
Wilson, S. M., Lexington. 
Winn, J. F., Winchester. 
Winn, Robt H., Mt Sterling. 
Wads worth, W. H., Maysville^ 
Wood, C. W., Newport. 
Woodson, Isaac T., Louisville. 
Wortham, J. S., Leitchfield. 
Worthington, W., Lexington. 
Wright, Jas. C, Newport. 
Yeaman, J. M., Henderson. 
Yeaman, L. R., Louisville. 
Yeaman, Malcolm, Henderson. 
Young, D. P., Louisville. 
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